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County Council of Howard County, Maryland

2020 Legislative Session Legislative Day No. 10

Bill No. 39-2020

Introduced by: The Chairperson at the request of the County Executive

AN ACT pursuant to Section 612 of the Howard County Charter, approving a Multi-Year Tax-
Exempt Lease/Purchase Agreement for financing the acquisition and installation of 258
up to 7,450 LED streetlight fixtures; authorizing the Executive to make changes to the
Agreement, under certain conditions; authorizing the County Executive to execute the

Agreement; and generally relating to the Agreement.
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WHEREAS, Howard County’s Operating Budget for Fiscal Year 2020 includes lease
financing sufficient to fund the first year’s payment of a 12-year lease-to-purchase program for the
acquisition and installation of new LED streetlight fixtures, as described in Exhibit A attached

hereto, and such funds have been earmarked for use; and

WHEREAS, the County seeks to finance the lease-to-purchase of the LED streetlight
fixtures for a term of 12 years beginning upon the execution of a Tax-Exempt Capital Equipment
Lease Agreement (the “Agreement”), substantially in the form of Exhibit B attached to this Act;

and

WHEREAS, the total cost of the purchase and installation of the %258 up to 7,450 LED
streetlight fixtures shall not exceed $3,463,000 including financing costs, to be paid over the term

of the Agreement; and

WHEREAS, JPMorgan Chase Bank, N.A. will finance the LED streetlight fixtures

pursuant to the Agreement; and

WHEREAS, the Agreement requires the payment by the County of funds from an
appropriation in a later fiscal year and therefore requires County Council approval as a multi-year

agreement pursuant to Section 612 of the Howard County Charter.

NOW, THEREFORE,

Section 1. Be It Enacted by the County Council of Howard County, Maryland that in accordance
with Section 612 of the Howard County Charter, it approves the Tax-Exempt Capital Equipment
Lease Agreement, substantially in the form of Exhibit B attached to this Act, between Howard
County and JPMorgan Chase Bank, N.A. for the lease-to-purchase of 7258 up to 7,450 LED

streetlight fixtures.

Section 2. And Be It Further Enacted by the County Council of Howard County, Maryland that

the County Executive is hereby authorized to execute the Agreement in the name of and on behalf
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of the County.

Section 3. And Be It Further Enacted by the County Council of Howard County, Maryland that
the County Executive, prior to execution and delivery of the Agreement, may make such changes
or modifications to the Agreement as he deems appropriate in order to accomplish the purpose of
the transactions authorized by this Act, provided that such changes or modifications shall be within
the scope of the transactions authorized by this Act; and the execution of the Agreement by the
County Executive shall be conclusive evidence of the approval by the County Executive of all
changes or modifications to the Agreement, and the Agreement shall thereupon become binding

upon the County in accordance with its terms.

Section 4. And Be It Further Enacted by the County Council of Howard County, Maryland that

this Act shall be effective immediately upon its enactment.



Exhibit A

LED streetlight fixtures ($174.97 each).

__ Projet |+ = === Descripton === = 2 =2 Cost
. County will purchase 1,011 LED-150 Fixtures ($152.98
Cobrahead Fixtures each) and 1,570 LED-250 Fixtures ($168.90 each). $419,835.78
County will purchase 750 LED-100 Colonial Fixtures
Colonial Post Top ($315.00 each), 2,504 LED-100 Premier Colonial Fixtures
Fixtures (Cooper ($315.00 each), 195 LED-150 Colonial Fixtures ($315.00 | $1,328,355.00
Premier) each), and 768 LED-150 Colonial Premier Fixtures ($315.00
each)
Maple Lawn Fixtures | County will purchase 184 LED-100 Kits ($439.54 each) and $134.938.78
(HADCO Retrofit Kit) 123 LED-150 Kits ($439.54 each). ’ )
Tear Drop Fixtures County will purchase 153 LED-150 Kits ($1,185.91 each) $222 261.57
(HADCO Retrofit Kit) and 153 Tear Drop Arm Adapter ($266.78 each). ' '
Installation County will pay Baltimore Gas & Electric to install the 7,411 $1.296,702.67

Cost of lssuance

Estimated fees associated with the 2020 Financing.

$60,906.20

TOTAL:

$3,463,000.00
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HOWARD COUNTY, MARYLAND

CAPITAL EQUIPMENT LEASE AGREEMENT

Dated as of August [5], 2020
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EXHIBIT A -- Form of Schedule

ATTACHMENTS TO SCHEDULE:

A -- Equipment and Proceeds

B -- Acceptance Certificate

C -- Payment Schedule

D -- Form of Bond Counsel Opinion
[E -~ Prepayment Schedule Addendum]
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CAPITAL EQUIPMENT LEASE AGREEMENT

THIS CAPITAL EQUIPMENT LEASE AGREEMENT, dated as of August [5], 2020
(this “Capital Equipment Agreement”™) is adopted by HOWARD COUNTY, MARYLAND, a
body corporate and politic and political subdivision of the State of Marvyland (the “County™).

RECITALS

The County has determined that it is necessary and desirable to enter into this Capital
Equipment Agreement for the lease of certain equipment (the “Equipment,” as defined herein)
upon the terms and conditions set forth herein. Neither the State nor any political subdivision
thereof other than the County shall be obligated to pay any amount payable under this Capital
Equipment Agreement or any Agreement (defined herein) and neither this Capital Equipment
Agreement nor any Agreement shall create or constitute any indebtedness or obligation of the
State or any political subdivision thereof other than the County.

ARTICLE 1

DEFINITIONS

Section 1.01. Definitions.

In addition to the terms defined elsewhere herein, the following terms will have the
meanings indicated below when used herein unless the context requires otherwise.

“Acceptance Certificate” means an Acceptance Certificate, in substantially the form set
forth as Attachment B to a Schedule. executed and delivered by the County.

“Additional Pavments” means any amounts, other than Lease Payments. pavable by the
County pursuant to the provisions of this Capital Equipment Agreement, as set forth in Section
5.04.

“Agreement” means this Capital Equipment Agreement and a Schedule, as the same may
be amended or modified from time to time, including (without limitation) the Attachments to
such Schedule, which shall constitute a fully integrated agreement existing in accordance with its
own terms and conditions separate from and independent of all other transactions pursuant to this
Capital Equipment Agreement.

“Bond Counsel” means McKennon Shelton & Henn LLP or any other law firm having a
national reputation in the field of municipal law whose legal opinions are generally accepted by
purchasers of municipal bonds appointed by the County.

“Closing” means, with respect to each Agreement, the date of delivery of such
Agreement in accordance with this Capital Equipment Agreement.




“Code” means the Internal Revenue Code of 1986, as amended from time to time, and the
applicable regulations thereunder.

“Equipment” means the personal property and any fixtures identified in a Schedule,
together with all replacement parts, additions, repairs, modifications, substitutions, accessions
and accessories incorporated therein or affixed to such personal property.

“Equipment Costs” means, with respect to any Schedule, the net purchase price paid or
to be paid to the Vendors for any portion of the Equipment described therein upon the County’s
acceptance thereof and in accordance with the Purchase Agreement therefor, including (without
limitation) fees for software licenses, maintenance, consulting, training and other services
described on such Schedule and administrative, engineering, legal, financing and other costs
incurred by the County in connection with the acquisition, installation (which may include
renovations to buildings), and financing and refinancing by the Lessor of such Equipment.

“Event of Default” has the meaning specified in Section 10.01.

“Lease Payments” means those scheduled payments (but excluding any indemnity
payments and Additional Payments payable to the Lessor hereunder) pavable by the County
pursuant to an Agreement, as specifically set forth in a Schedule to this Capital Equipment

Agreement.

“Lessor”’ means the institution specified in a Schedule, acting in its relationship to the
County under this Capital Equipment Agreement and each Agreement executed hereunder, but
not in its relationship, if anv, to the County as Vendor, and its successors and assigns.

“Net Proceeds” means the amount remaining from the gross proceeds of any insurance
claim or condemnation award after deducting all expenses (including, without limitation,
reasonable attorneys’ fees) incurred in the collection of such claim or award.

“Purchase Agreement” means a purchase agreement between the County and the
Vendor of Equipment.

“Purchase Price” means, with respect to any Agreement or the Equipment described
therein, as of any particular date, the amount required to purchase such Equipment, as provided
in Article VIIL, such amount being equal to the total principal amount payable under such
Agreement as set forth in the Schedule to such Agreement remaining unpaid as of such date, plus
accrued interest, if any, thereon as of such date, plus all other amounts then owed under such
Agreement by the County, including any premium or break funding charge set forth in the
Schedule to such Agreement.

“Schedule” means a schedule of equipment and any fixtures and Lease Payments, a form
of which is set forth as Exhibit A, which has been executed by the County and the Lessor, subject
to such modifications, additions and deletions as approved by the County Executive or the Chief
Administrative Officer of the County.

“State” means the State of Maryland.




“Term” means, with respect to each Agreement the term specified in such Agreement in
accordance with Article III.

“UCC” means the Uniform Commercial Code as in effect from time to time in the State.

“Yendor” means the manufacturer of an item of Equipment, as well as the agents or
dealers of the manufacturer, from whom the County has purchased or is purchasing items of
Equipment. The Lessor may become a Vendor of certain items of Equipment.

Section 1.02. Rules of Construction.

Unless the context clearly indicates to the contrary, the following rules shall apply to the
construction of this Capital Equipment Agreement and the Agreements:

(a) Words importing the singular number include the plural number and words
importing the plural number include the singular number.

(b)__Words of the masculine gender include correlative words of the feminine and neuter
genders.

(¢) The headings and the table of contents set forth in this Capital Eguipment
Agreement are solely for convenience of reference and shall not constitute a part of this Capital
Equipment Agreement, nor shall they affect its meaning, construction or effect.

(d) Words importing persons include any individual. corporation, partnership, limited
Liability company, joint venture, association, joint stock company, trust, unincorporated
organization or government or agency or political subdivision thereof. ‘

(e) __Any reference to a particular Article, Section, Exhibit or Schedule shall be to such
Article. Section, Exhibit or Schedule of or to this Capital Equipment Agreement unless the
context shall otherwise require.

ARTICLE 11

REPRESENTATIONS, WARRANTIES AND COVENANTS
OF COUNTY AND LESSOR

Section 2.01. County’s Representations.

The County represents in order to induce the Lessor to enter into an Agreement as
follows:

(a) The County is a validly created and existing body corporate and politic and political
subdivision of the State.

(b) The County has been fully authorized to execute and deliver this Capital Equipment
Agreement and any Schedule hereunder: all requirements have been met and all procedures have




taken place in order to ensure the validity and enforceability of this Capital Equipment
Agreement and any Schedule hereunder in accordance with their respective terms.

Section 2.02. Lessor’s Representations, Warranties and Covenants.

The Lessor represents, warrants and covenants in order to induce the County to enter into
an Agreement as follows:

(a) The Lessor has sufficient knowledge and experience in financial and business
matters, including (without limitation) purchase and ownership of municipal and other taxable
and tax-exempt obligations, to be able to evaluate the risks and merits of the extension of credit
represented by the Agreements. The Lessor is able to bear the economic risks of such extension
of credit.

(b) The Lessor understands that (i) neither the State nor any political subdivision thereof
other than the County shall be obligated to pay any amount payable under this Capital Equipment
Agreement or any Agreement; and (ii) neither this Capital Equipment Agreement nor any
Agreement shall create or constitute any indebtedness or obligation of the State or any political
subdivision thereof other than the County and that such obligation of the County is subject to
annual appropriation.

(¢) The Lessor understands that no official statement, prospectus, offering circular or
other offering statement is being prepared with respect to any Agreement. The Lessor has made
its own inquiry and analysis with respect to the security for and sources of payment of any
Agreement and has received all information which it deems necessary or relevant in connection
with its evaluation of the credit of the County and the security for the Agreements in relation to
the Lessor’s decision to enter into any Agreement.

(d) The Lessor understands that neither this Capital Equipment Agreement nor any
Agreement (i) is being registered under the Securities Act of 1933, as amended, (ii) is being
registered or otherwise qualified for sale under the “blue sky” laws and regulations of any state,
(iii) will be listed on any stock or other securities exchange or (iv) will carry any rating from any
securities rating agency.

(e) The Lessor is entering into the Agreement to evidence an extension of its credit for
its own account and it does not have any present intention to resell, dispose of or otherwise
distribute such Agreement, except as permitted by law and subject to applicable banking and
securities laws and regulations thereunder; provided, however, that the disposition of the
Lessor’s property shall at all times be within its control. In the event that, in the future, the
Lessor sells any Agreement or any part thereof or grants participations therein, the Lessor agrees
to comply with applicable federal and state securities laws in connection therewith.

Section 2.03. Tax Covenant.

With respect to the interest portion of the Lease Payments that the County intends be and
remain excludable from gross income for purposes of federal income taxation, the County
covenants that (i) it will take any and all actions lawfully within its powers so as to maintain the
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excludability from gross income for federal income tax purposes of the interest portion of the
Lease Payments and (ii) it will not perform any act or enter into any agreement or use of permit
the use of the Equipment or any portion thereof in a manner that shall adversely affect the
excludability from gross income for federal income tax purposes of the interest portion of the
Lease Payments received by the Lessor, including (without limitation) leasing or transferring all
or any portion of the Equipment or contracting with a third party for the use or operation of all or
any portion of the Equipment if entering into such lease, transfer or contract would have such
effect.

During the term of this Capital Equipment Agreement, the County shall be the sole
beneficial and legal owner of the Equipment and the licensee of the right to use any software
license component thereof, and the County will report on such basis for financial accounting, tax
and all other purposes. The Lessor shall not take any action inconsistent with the County’s
ownership of the Equipment for federal income tax purposes except pursuant to the exercise of
remedies under Article X.

The County hereby covenants and agrees that: (a) the County shall comply with all of the
requirements of Section 149(a) and Section 149(e) of the Code, as the same may be amended
from time to time, and such compliance shall include, but not be limited to, executing and filing
Internal Revenue Form 8038G or 8038GC, as the case may be, and any other information
statements reasonably requested by the County; (b) the County shall not do (or cause to be done)
any act which will cause, or by omission of any act allow, any Agreement to be an “arbitrage
bond” within the meaning of Section 148(a) of the Code or any Agreement to be a “private
activity bond” within the meaning of Section 141(a) of the Code; and (¢) the County shall not do
(or_cause to be done) any act which will cause, or by omission of any act allow, the interest
portion of any Lease Payments to be or become includable in gross income for Federal income
taxation purposes under the Code.

ARTICLE III

LEASE OF EQUIPMENT

Section 3.01. Lease of Equipment.

From time to time, the County may enter into an Agreement with a Lessor for the leasing
of Equipment. Upon the execution of each Schedule, the Lessor shall lease to the County and the
County shall lease from the Lessor, the Equipment described therein in accordance with the
provisions of this Capital Equipment Agreement. Subject to the payment of the Lease Paymenits,
the County shall have the right to have and to hold the Equipment for the Term. The Lessor
hereby covenants that, as to claims of the Lessor, the County shall peaceably and quietly have,
hold, possess, use and enjoy the Equipment, without suit, trouble or hindrance from the Lessor.,
subject to the terms and provisions hereof.




Section 3.02. Term.

The Term of each Agreement shall commence on the date specified in the Schedule
thereto and shall terminate upon the payment by the County of all Lease Payments with respect to
such Agreement and any other payments required to be paid by the County with respect to such

Agreement unless earlier terminated as provided in this Capital Equipment Agreement or such
Schedule.

Unless extended by an ordinance of the County, this Capital Equipment Agreement shall
terminate upon the later of (i) the first anniversary of the date of this Capital Equipment
Agreement and (ii) earliest date as of which all Agreements in effect on the first anniversary of
the effective date of this Capital Equipment Agreement have terminated.

Section 3.03. Delivery, Installation and Acceptance of Equipment.

The County shall order the Equipment pursuant to one or more Purchase Agreements
from one or more Vendors. The County shall cause the Equipment to be delivered and installed
at the locations specified in the Schedule with respect to such Equipment and shall pay all taxes,
delivery costs and installation costs, if any, in connection therewith. When the Equipment
described in a Schedule is delivered and installed to the County’s specifications and the County
has accepted such Equipment, the County shall execute and deliver to I.essor an Acceptance
Certificate substantially in the form attached to the Schedule with respect thereto.

ARTICLE 1V

LEASE PAYMENTS; SECURITY

Section 4.01. Lease Pavments.

Subject to Section 4.05 and the further provisions of this Section, the County agrees to
pay the Lease Payments specified in each Agreement in the amounts and on the dates set forth in
the Schedule thereto and all other payments and fees due hereunder. The I.ease Payments due
under each Agreement shall be paid without notice or demand in lawful money of the United
States of America to the Lessor at its address set forth in the Schedule or at such other place as
Lessor may from time to time designate in writing. Any other amounts required to be paid by the
County hereunder shall be paid in lawful money of the United States of America within 30 days
of the receipt of notice therefor by the County, unless otherwise provided herein. Any Lease
Payment or other amount payable hereunder paid after the due date for the payment thereof shall
bear interest from such date and at such rate as shall be provided in the Schedule.

The obligation of the County to pay the Lease Payments and any other amounts required
1o be paid under any Schedule shall constitute a current expense of the County, shall be payable
solely from amounts appropriated by the County that are legally available for the payment thereof
and shall not constitute a debt or a pledge of the full faith and credit of the County.




Except as provided in this Section and Section 4.05, the obligations of the County to
make payment of the Lease Payments and any other payments due under the Agreements and to
perform and observe all other covenants thereunder shall be absolute and unconditional in all
events, without abatement, diminution, deduction, set-off or defense for any reason (other than
the defense that such amounts have been paid), including (without limitation) any failure of the
Equipment to be delivered or installed, any defects, malfunctions, breakdowns or infirmities in
the Equipment or any accident, condemnation, destruction or unforeseen circumstances. Nothing
herein shall limit the County’s rights or actions against any Vendor as provided in Section 7.02,

Section 4.02. Interest and Principal Components.

A portion of each Lease Payment is paid as, and represents payment of, interest, and the
balance of each Lease Payment is paid as, and represents payment of, principal. Each Schedule
to_an Agreement shall set forth the principal and interest components of each Lease Payment
payable thereunder.

Section 4.03. Title.

Legal title to the Equipment leased under each Agreement. including (without limitation)
the license of the right to use any software license component thereof, shall be in the County,
subject to the rights of the Lessor under such Agreement.

Section 4.04. Continuation of Term by County.

The County agrees to use reasonable efforts annually to obtain the appropriation of
sufficient funds from which the Lease Payments and other amounts payable hereunder may be
made. Such efforts shall include (without limitation) the inclusion of such funds in the proposed
budget of the County submitted to the County Council and a request for adequate funds to meet
its annual obligations hereunder in full in its next fiscal year budget.

Section 4.05. Nonappropriation.

The obligation of the County to pay the Lease Payments and all other amounts payable by
the County hereunder, including (without limitation) any indemnity payments, is subject to the
appropriation of money legally available for such purpose by the County Council. In the event
sufficient funds shall not be appropriated by the County Council for the payment of the Lease
Payments required to be paid under any Agreement, the County may terminate such Agreement
at the end of the last fiscal vear or earlier date for which an appropriation is available without
penalty and the County shall not be obligated to make payment of the Lease Payments and other
payments provided for in such Agreement bevond the last date for which an appropriation is
available. The County shall deliver written notice to the Lessor of such termination no later than
seven business days after the County has knowledge that an appropriation will not be available.
The failure to give such notice shall not extend the Term bevond such fiscal vear and the County
shall have no liability therefor. Upon termination of any Agreement for nonappropriation, the
obligations of the County requiring the expenditure of money will cease so long as all payments




previously appropriated have been made, and all title and interest of the County in the Equipment
will terminate and be vested in the Lessor.

Section 4.06. Security Interest; Notice of Name Change.

Each Agreement is intended to constitute a security agreement within the meaning of the
UCC. In order to secure its obligations under each Agreement, the County hereby grants to the
Lessor a purchase money security interest constituting a first lien on any and all right, title and
interest of the County in the Equipment thereunder, whether now owned or hereafter acquired, all
additions, attachments, alterations and accessions to such Equipment, all substitutions and
replacements for such Equipment and on any proceeds of any of the foregoing, including
insurance proceeds. The County agrees to execute and deliver such additional documents,
including (without limitation) financing statements, certificates of title, affidavits, notices and
similar_instruments, in form satisfactory to the ILessor, necessary or appropriate to perfect and
maintain such security interest in the Equipment. The County hereby authorizes the Lessor to
file all financing statements which the Lessor deems necessary or appropriate to establish,
maintain and perfect such security interest.

The Lessor’s security interest in the Equipment shall terminate, and the Lessor shall
execute and deliver to the County documents which evidence the termination of the Lessor’s
security or other interest in such Equipment in accordance with Section 8.01.

Section 4.07. Financial Statements and Other Information.

During the Term of each Agreement, the County shall provide to the Lessor annually,
within 275 days after the last day of each fiscal year, audited financial statements of the County
for such fiscal year. The County may satisfy the foregoing provision by posting such audited
financial statements on the Electronic Municipal Market Access System or any substitute system
maintained by the Municipal Securities Rulemaking Board.

ARTICLE V

MAINTENANCE:; MODIFICATION; TAXES:
INSURANCE AND OTHER CHARGES

Section 5.01. Use and Maintenance of Equipment.

During the Term of each Agreement, the County shall keep and maintain the Equipment
leased under such Agreement in good condition and working order (ordinary wear and tear
accepted) and in compliance with the manufacturers’ specifications and shall use, operate and
maintain the Equipment in material compliance with all laws and regulations concerning the

Equipment.




Section 5.02. Liens, Taxes, Other Governmental Charges and Utility Charges.

The County shall keep the Equipment free of all levies, liens and encumbrances except
the liens created by the Agreement under which the Equipment is leased during the Term of such
Agreement. The County contemplates that the Equipment will be exempt from all property
taxes. If the use, possession or acquisition of any Equipment is found to be subject to taxation,
the County shall pay during the Term of the Agreement under which such Equipment is leased,
as the same respectively come due, all taxes and governmental charges of any kind whatsoever
that may at any time be lawfully assessed or levied against or with respect to such Equipment, as
well as all gas, water, steam, electricity, heat, power, telephone, utility and other charges incurred
in the operation, maintenance, use, occupancy and upkeep of such Equipment; provided that,
with respect to any governmental charges that lawfully may be paid in installments over a period
of years, the County shall be obligated to pay only such installments as have accrued during the
Term of such Agreement.

Section 5.03. Insurance.

At its own expense, subject to appropriated funds, the County shall self-insure, or at its
option, commercially insure, the Equipment against loss or damage due to fire and risks normally
included in extended coverage, malicious mischief, and vandalism. The Net Proceeds of the
insurance required in this Section shall be applied as provided in Article VL

Section 5.04. Advances.

In the event the County shall fail to maintain the full insurance coverage required by this
Capital Equipment Agreement, after ten business days’ written notice to the County, the Lessor
may (but shall be under no obligation to) purchase the required policies of insurance and pay the
premiums on the same; and all amounts so advanced therefor by the Lessor, together with interest
thereon, to the extent permitted by law, at an annual rate equal to the rate utilized to establish the
interest component for the Lease Payments with respect to such Equipment shall constitute
Additional Payments.

Section 5.05. Modifications and Substitutions.

(a) _The County shall have the right, at its own expense, to make alterations, additions,
modifications or improvements to the Equipment subject to the provisions of this Section. All
such alterations, additions, modifications and improvements shall thereafter comprise part of the
Eguipment. Such alterations, additions, modifications and improvements shall not in any way
damage the Equipment, substantially alter its nature or cause it to be used for purposes other than
those authorized under the provisions of State and federal law:; and the Equipment, on
completion of any alterations, additions, modifications or Improvements made pursuant to this
Section, shall be of a value which is equal to or greater than the value of the Equipment
immediately prior to the making of such alterations, additions, modifications and improvements.
The County shall, at its own expense, make such alterations, additions, modifications and
improvements to_the Equipment as may be required from time to time by applicable law or by




any governmental authority during the Term of the Agreement under which such Equipment is
leased.

(b) _The County may substitute for all or any portion of the Equipment under a Schedule
property of approximately equal or greater market value and with an equal or greater useful life
as of the date of substitution. In the event of any such substitution, the County shall deliver to
the Lessor a certification that the property proposed to be substituted has approximately equal or
greater market value and an equal or greater useful life as the portion of the Equipment for which
such property is substituted, together with an opinion of Bond Counsel to the effect that the
proposed substitution will not adversely affect the excludability from gross income for federal
income tax purposes of the interest components of Lease Payments under the Schedule under
which such Equipment was leased. The County shall be responsible for all costs and expenses of
the Lessor, including reasonable counsel fees, in connection with any such substitution. The
County shall cause all financing statements, fixture filings, certificates of title, affidavits, notices
and similar instruments, to be made or filed in a timely manner to secure and perfect the security
interest of the Lessor in the substituted property.

Section 5.06. Location; Inspection of Equipment.

The Equipment will be initially located or based at the location specified in the Schedule
under which it is leased. The County shall not make a permanent change in the location of the
Equipment to a Jocation outside of the County without prior written notice to the Lessor. The
Lessor shall have the right at all reasonable times during business hours, upon reasonable
advance notice to the County, to enter into and upon the property of the County for the purpose
of inspecting the Equipment.

ARTICLE VI

DAMAGE, DESTRUCTION AND CONDEMNATION;
USE OF NET PROCEEDS

Section 6.01. Damage, Destruction and Condemnation.

If during the Term of an Agreement (a) the Equipment thereunder or any portion thereof
is destroyed (in whole or in part), lost, stolen or damaged by fire or other casualty, or (b) title to,
or the temporary use of, such Equipment or any part thereof shall be taken under the exercise or
threat of the power of eminent domain by any governmental body or by any person acting under
governmental authority, then the County may, at its option, apply the Net Proceeds in whole or in
part to (i) replace, repair, restore, modify or improve such Equipment or any portion thereof, or
(i) _exercise its option to purchase such Equipment or provide for the payment of the I.ease
Payments as provided in Article VIII. Any balance of the Net Proceeds remaining after
application in accordance with this Section shall be paid to the County.
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Section 6.02. Insufficiency of Net Proceeds.

If the Net Proceeds received with respect to any Equipment are insufficient to pay in full
the cost of any replacement, repair, restoration. modification or improvement referred to in
Section 6.01, the County shall either (i) complete the work and pay any cost in excess of the
amount of the Net Proceeds, in which event the County shall not be entitled to any
reimbursement therefor from the Lessor or to any diminution of the amounts payable under any
Agreement; or (ii) purchase such Equipment or provide for the payment of the Lease Payments as
provided in Article VIII. The amount of the Net Proceeds in excess of the amount required to
purchase such Equipment or provide for the payment of the Lease Payments, if any, may be
retained by the County.

ARTICLE VII

DISCLAIMER OF WARRANTIES; VENDORS’ WARRANTIES

Section 7.01. Disclaimer of Warranties.

LESSOR MAKES NO WARRANTY, EXPRESS OR IMPLIED, AS TO THE VALUE.,
DESIGN, COMPLIANCE WITH SPECIFICATIONS, QUALITY OF MATERIALS OR
WORKMANSHIP, CONDITION, MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE OF THE EQUIPMENT OR ANY COMPONENT THEREOF OR
ANY OTHER WARRANTY, EXPRESS OR IMPLIED., WITH RESPECT THERETO AND.,
AS TO THE LESSOR, THE COUNTY’S PURCHASE OF THE EQUIPMENT SHALL BE ON
AN “AS IS” BASIS. All such risks, as between the Lessor and the County, are to be borne by
the County. The County shall be, and hereby is, authorized during the Term of each Agreement
to assert and enforce, at the County’s sole cost and expense, from time to time, in the name of
and for the account of the Lessor or the County, as their interests may appear, whatever claims
and rights the County or the Lessor may have against the Vendor or any prior title holder or
possessor of the Equipment described therein. In no event shall the Lessor be liable for any
incidental, indirect, special or consequential damage in connection with or arising out of the
Agreements, the Equipment or the existence, furnishing, functioning or the County’s use of any
item or products or services provided for in this Capital Equipment Agreement and the
Agreements. Nothing herein shall affect any warranty provided in any Purchase Agreement
under which the Lessor is the Vendor.

Section 7.02. Vendor’s Warranties.

The Lessor hereby irrevocably assigns to the County all rights that the Lessor may have to
assert from time to time any claims and rights, including (without limitation) any breach of any
warranty or any other right under any Purchase Agreement, which the Lessor or the County may
have against any Vendor with respect to any Equipment. The County’s sole remedy for the
breach of any such warranty or any other right under any Purchase Agreement shall be against the
Vendor of the Equipment, and not against the Lessor, nor shall any breach by any Vendor of any
warranty or any other right under any Purchase Agreement have any effect whatsoever on the
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rights of the Lessor under this Capital Equipment Agreement and the Agreements, including
(without limitation) the right to receive full and timely payments of the lL.ease Payments
thereunder.

ARTICLE VIII

PURCHASE; DEFEASANCE

Section 8.01. Purchase Option; Defeasance.

The County shall be entitled to purchase the Equipment identified on any Schedule, and
the Lessor’s security interest therein shall be terminated, upon written notice delivered at least 30
days in advance of any date on which a Lease Payment is due, and upon the payment on such
date of the Lease Payment due and the applicable Purchase Price.

The Lessor’s security interest in the Equipment identified in any Schedule shall be
terminated and released automatically in conjunction with the receipt of the full Purchase Price
or the final Lease Payment due thereunder, together with any Additional Payments due and
owing with respect to such Equipment. In connection with such termination and release, the
Lessor shall deliver to the County such termination statements and other documents and
instruments as the County shall reasonably require to evidence such payment and termination of
such security interest.

ARTICLE IX

ASSIGNMENT, MORTGAGING AND SELLING

Section 9.01.  Assignment by Lessor.

(a)  Any Agreement, including (without limitation) the right to receive Lease Payments,
may be assigned and reassigned in whole but not in part to one or more assignees or subassignees
by the Lessor at any time subsequent to its execution, without the necessity of obtaining the
consent of the County: provided, however that (a) the Lessor may not assign its obligation to
make advances under any Agreement without the prior written consent of the County and (b) no
assignment or reassignment of the rights of the Lessor under any Agreement shall be effective
and binding on the County unless and until the County shall have received notice of the
assignment or reassignment disclosing the name and address of the assignee or subassignee. The
County, at the expense of the Lessor, agrees to execute all documents, including (without
limitation) notices of assignment and chattel mortgages or financing statements, which may be
reasonably requested by the Lessor or its assignee to protect its interest in the Equipment and any

Agreement.

(b Neither the Lessor nor any assignee or subassignee of the Lessor may sell or
distribute, in fractionalized interests or participations, its rights to receive payment of the Lease
Payments under any Agreement without the prior written consent of the County. If the County
gives its consent to such sale or distribution of such fractionalized interests or participations, the
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Lessor or its assignee or subassignee (i) shall limit the number of holders of such interests or
participations to “accredited investors” within the meaning of the Securities Act of 1933, as
amended; (ii) shall issue any such interest or participation in the amount of $100,000 or more;
(iii) shall maintain or cause to be maintained, on behalf of the County, registration books or a
book entry system with respect to the ownership and transfer of such participations or interests
that complies with the requirements of Section 149(a) of the Code; (iv) shall not establish any
such participations or interests in a manner that would cause the interest component of the Lease
Payments under any Agreement received by owners of such participations or interests to be
includable in gross income for federal income tax purposes; and (v) shall provide the County
with a copy of all offering materials 30 days prior to the time any such interests or participations
are offered for sale or distribution. The Lessor (i) shall be solely responsible for the allocation of
payments received from the County among any such participants as their interests may appear;
and (ii) shall be solely responsible for the costs and other financial or other liabilities attendant to
the establishment, maintenance and operation of the registration books or book entry system.
The County shall have the right to inspect the registration books during normal business hours,
or, if the registrar is not conveniently located for such inspection, the County shall be furnished,
upon request, with photocopies of such books. Notwithstanding the foregoing, the County may,
at its option and expense, appoint another agent to establish, maintain and operate the registration
books or book entry system contemplated hereunder,

() The County has not prepared an official statement, an offering memorandum or
other offering materials in connection with any Agreement and does not intend to prepare such
materials. It is the County’s intent that the restrictions contained in this Section preclude the
offering of fractionalized interests or participations except in a private placement.

Section 9.02.  Sale, Assignment or Leasing by County.

The Agreements and the interest of the County in the Equipment may not be sold,
assumed, assigned or encumbered by the County without the prior written consent of the
respective Lessor; provided, however, the County may assign or transfer the Equipment to a
related governmental entity, authority or commission to the extent (i) such Equipment remains
encumbered by the security interest created in favor of the Lessor under the respective
Agreement, (ii) the County remains the obligor under the respective Agreement and (iii) such
assignment or transfer does not have an adverse effect on the tax status of the interest component
of the Lease Payments under the respective Agreement..

ARTICLE X

EVENTS OF DEFAULT AND REMEDIES

Section 10.01. Events of Default.

The following constitute “Events of Default” under an Agreement:
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(a) failure by the County to pay to the Lessor any Lease Payment under such Agreement
when due (other than any such failure that results from the nonappropriation of funds available to
pay such Lease Payments); or

(b)__failure by the County to pay any other amount required to be paid thereunder, which
failure shall continue for a period of 5 days after written notice thereof is delivered to the County
by the Lessor (other than any such failure that results from the nonappropriation of funds
available to pay such amount); or

(c) failure by the County to observe and perform any other covenant, condition or
agreement on its part to be observed or performed under such Agreement, other than as referred
to in clause (a) or (b) above, for a period of 30 days after written notice specifying such failure
and requesting that it be remedied is given to the County by the Lessor; provided that, if the
failure stated in such notice cannot be corrected within such period, the Lessor will not
unreasonably withhold its consent to an extension of such time if corrective action is instituted by
the County within such period and diligently pursued until the default is corrected; or

(d) the County shall (i) apply for or consent to the appointment of a receiver, trustee,
custodian or liquidator of the County, or of all or a substantial part of the assets of the County,
(ii) be unable, fail or admit in writing its inability generally to pay its debts as they become due,
(iil) make a general assignment for the benefit of creditors, (iv) have an order for relief entered
against it under applicable federal bankruptcy law, or (v) file a voluntary petition in bankruptcy
or a petition or an answer seeking reorganization or an arrangement with creditors or taking
advantage of any insolvency law or any answer admitting the material allegations of a petition
filed against the County in any bankruptcy, reorganization or insolvency proceeding; or

(e) _an order, judgment or decree shall be entered by any court of competent jurisdiction,
approving a petition or appointing a receiver, trustee, custodian or liquidator of the County or of
all or a substantial part of the assets of the County, in each case without its application, approval
or consent, and such order, judgment or decree shall continue unstayed and in effect for any
period of 90 consecutive days; or

(f) any written representation, warranty or statement made by the County in or pursuant
to such Agreement was untrue in any material respect on the date made.

Notwithstanding the foregoing, the provisions of paragraph (¢) of this Section are subject
to_the following: if by reason of force majeure the County is unable in whole or in part to
perform its agreements under an Agreement (other than the obligations to pay Lease Payments)
the County shall not be in default during the continuance of such inability. The term “force
majeure” as used herein shall mean any of the following: acts of God; strikes, lockouts or other
industrial disturbances; acts of public enemies; orders or restraints of any kind of the government
of the United States or of the State or any of their departments, agencies or officials, or any civil
or military authority; insurrections, terrorist acts; riots, landslides, earthquakes, fires, storms,
droughts. floods, explosions, breakage or accident to machinery, transmission pipes or canals; or
any other cause or event not reasonably within the control of the County.

-14 -



Section 10.02. Remedies on Default.

Whenever any Event of Default under an Agreement shall have occurred and be
continuing, the Lessor thereunder shall have the right, at its sole option. to exercise one or more
of the following remedies:

(a) subject to Section 4.05, to accelerate the payment of the Lease Payments and all
other amounts then due and to become due during the then-current fiscal vear of the County
under such Agreement by written notice to the County, whereupon such Lease Payments and
other amounts shall immediately become due and payable without further demand upon the

County;

(b) to require the County to return the Equipment leased thereunder to the Lessor
whereupon the County shall promptly make available to the Lessor such Equipment:

(¢) to sell or lease such Equipment or to sublease it for the account of the County
holding the County liable for the excess, if any, of the sum of all Lease Payments and other
amounts then due and to become due during the then-current fiscal year of the County under such
Agreement for which funds available for such payments have been appropriated over the
proceeds of the sale, lease or sublease of such Equipment; and

(d) to take any other action at law or in equity to enforce the performance and
observance of any obligation, agreement or covenant of the County under such Agreement.

Without limiting the generality of the foregoing, if an Event of Default shall occur under
an Agreement, then to the extent permitted by law, the Lessor shall be entitled to retake
possession of such Equipment wherever situated, without any court order or other process of law
and without liability for entering the premises, and sell any or all of such Equipment at a public
or private sale, or otherwise dispose of, hold, use, operate, lease to others or keep idle such
Equipment, with 10 days’ notice to the County, all free and clear of any rights of the County,
provided that any and all such actions be taken in a commercially reasonable manner.

All proceeds from the sale or other disposition of Equipment shall be applied in the
following manner:

FIRST, to pay all proper and reasonable costs and expenses associated with
the recovery, repair, storage and sale of such Equipment, including (without
limitation) reasonable attorneys’ fees and expenses, any advances, any Additional
Payments and other amounts payable to the Lessor under such Agreement;

SECOND, to pay the Purchase Price of the Equipment leased under such
Agreement;

THIRD, to pay to the United States of America any rebate or payment in
lieu thereof due pursuant to Section 148 of the Code; and

FOURTH, the remainder of such proceeds shall be paid to the County.
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All of the County’s right, title and interest in any Equipment the possession of which is
retaken by the Lessor upon the occurrence of an Event of Default (including, without limitation,
construction contracts, warranties, guaranties or completion assurances applicable to such
Equipment) shall pass to the Lessor, and the County’s rights in such Equipment shall terminate
immediately upon such repossession.

Section 10.03. No Remedy Exclusive.

No remedy herein conferred upon or reserved to the Lessor is intended to be exclusive
and every such remedy shall be cumulative and shall be in addition to every other remedy given
under any Agreement or now or hereafter existing at law or in equity. No delay or omission to
exercise any right or power accruing upon any Event of Default shall impair any such right or
power or shall be construed to be a waiver thereof, but any such right or power may be exercised
from time to time and as often as may be deemed expedient. In order to entitle the Lessor to
exercise any remedy reserved to it in this Article, it shall not be necessary to give any notice other
than such notice as may be required by this Article,

ARTICLE X1

MISCELLANEOUS

Section 11.01. Notices.

All notices, certificates or other communications hereunder shall be sufficiently given and
shall be deemed given when delivered or five days after they are mailed by certified mail or
overnight delivery services, to the parties at their addresses specified in the Schedule, or such
other address as shall be specified by the County or the Lessor by notice given hereunder.

Section 11.02. Waiver of Jury Trial and Limitation of Forum.

The Lessor and, to the extent permitted by law, the County, hereby irrevocably waives all
right to trial by jury in any action, proceeding or counterclaim (whether based on contract, tort or
otherwise) arising out of or relating to the Agreements. Any suit or other proceeding seeking
redress with regard to any claimed failure by the County to perform its obligations under an
Agreement must be filed in the Circuit Court of Howard County, Marvland, '

Section 11.03. Prohibition on Contingent Fees.

The Lessor warrants and agrees that it has not emplovyed or retained and will not employ
or retain any person, other than a bona fide emplovee or agent working for the Lessor, to solicit
or secure any Agreement and that it has not paid or agreed to pay and will not pay or agree to pay
any person other than a bona fide emplovee or agent any fee or other consideration contingent on
the execution and delivery of any Agreement.
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Section 11.04. Ethics and Fair Employment Practices.

The Lessor certifies that the officer of the Lessor executing a Schedule hereunder has read
and understands the provisions of Section 901(a) of the Howard County Charter dealing with
conflicts of interest and Section 22.204 of the Howard County Code dealing with conflicts of
interest. The Lessor further certifies that it has (1) not been a party to an agreement to bid a fixed
or uniform price; (2) not offered nor will offer any gratuity to any County official or emplovyee:
and (3) not violated any of the fair employment provisions of Section 4.119 of the Howard
County Code (Ethics and Fair Employment Practices).

Section 11.05. Compliance with Laws.

The Lessor represents and warrants that:

(a) it is, to the extent required by applicable law, qualified to do business in the State
and will take such action as, from time to time, may be necessary to remain so qualified;

(b) it is not in arrears with respect to the payment of any moneys due and owing the
State, the County, or any department or unit thereof, including, but not limited to, the payment of
taxes and emplovee benefits, and that it shall not become so in arrears during the term of this
Capital Equipment Agreement, except those amounts being contested in good faith by
appropriate proceedings:

(c) it shall comply with all federal, state. and local laws applicable to its activities and
obligations under this Capital Equipment Agreement: and

(d) it shall obtain, at its expense, all licenses, permits, insurance. and governmental
approvals, if any, necessary to the performance of its obligations under this Capital Equipment

Agreement.

Section 11.06. Retention of Records.

If requested by the County, the Lessor shall deliver to the County backsround material
prepared or obtained by the Lessor incident to the performance of this Capital Equipment
Agreement. “Background material” shall include, but not be limited to, work papers, notes,
completed questionnaires, other printed materials, pamphlets, maps, drawings, and books
acquired by the Lessor during the term of this Capital Equipment Agreement and directly related
to_the services provided under this Capital Equipment Agreement. Any proprietary computer
programs of the Lessor are expressly excluded from the definition of “background material” as
used in this Section. The Lessor shall maintain records and documents relating to the
performance of its Agreement hereunder for three vears following final payment hereunder or
any_applicable statute of limitations, whichever is longer, and shall make such records available
for inspection and audit by the authorized representatives of the County.
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Section 11.07. Nondiscrimination in Employment and Contracting.

The Lessor agrees: (a) to maintain anti-discrimination and equal employment opportunity
policies that prohibit discrimination in any manner against an employee or applicant for
employment because of race, creed, religion, disability, color, sex, national origin, age,
occupation, marital status, political opinion, sexual orientation, personal appearance, familial
status, source of income, or gender identity or expression; (b) to include a provision similar to
that contained in subsection (a) above in any underlying subcontract; and (c) to post and to cause
subcontractors to post in conspicuous places available to employees and applicants for
employment, notices setting forth the substance of this clause.

Section 11.08. Binding Effect.

The Agreements shall inure to the benefit of and shall be binding upon the Lessor, the
County and their respective successors and assigns.

Section 11.09. Severability.

In the event any provision of any Agreement shall be held invalid or unenforceable by any
court of competent jurisdiction, such holding shall not invalidate or render unenforceable any
other provision hereof,

Section 11.10. Amendments.

No provision of any Agreement may be waived, altered, modified, supplemented or
amended in any manner whatsoever except by written instrument signed by the parties thereto,
and then such waiver, alteration, modification, supplement or amendment shall be effective only
in the specific instance and for the specific purpose given.

Section 11.11. Execution in Counterparts.

Each Schedule may be executed in several counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument.

Section 11.12. Applicable Law,

The Agreements shall be governed by and construed in accordance with the laws,
excluding the laws relating to the choice of law, of the State.

Section 11.13. Entire Agreement.

This Capital Equipment Agreement, together with each Schedule and the attachments
thereto, shall constitute the entire agreement between each Lessor and the County. There are no
understandings, agreements, representations or warranties, express or implied, not specified
therein regarding such Agreement or the Equipment financed thereunder.
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Section 11.14. Waiver.

Any failure of the Lessor or the County to enforce at any time or for any period of time
any provision of an Agreement shall not be construed to be a waiver of such provision or of the
right of the Lessor or the County thereafter to enforce any provision of any Agreement. No
express or implied waiver by the Lessor or the County of any default or remedy upon any default
shall constitute a waiver of any other default or remedy. or a waiver of any of its rights.

Section 11.15. Government Regulation; Anti-Corruption.

(a) Use of Proceeds. The County shall not use, or permit any proceeds of any
Agreement to be used, directly or indirectly, by the County or any of its subsidiaries or its or their
respective directors, officers, employvees and agents: (1) in furtherance of an offer, payment,
promise to pay, or authorization of the payment or giving of money, or anything else of value, to
any Person in violation of any Anti-Corruption Laws; (2) for the purpose of funding, financing or
facilitating any activities, business or transaction of or with any Sanctioned Person, or in any
Sanctioned Country; or (3) in any manner that would result in the violation of any Sanctions
applicable to any party hereto.

(b) _Definitions. For the purposes of this Section, the following terms shall have the
following meanings: “Anti-Corruption Laws” means all laws, rules, and regulations of any
jurisdiction applicable to the County or its subsidiaries from time to time concerning or relating
to_bribery or corruption. “Person” means any individual, corporation, partnership, limited
liability company, joint venture, joint stock association, association, bank, business trust, trust,
unincorporated organization, any foreign governmental authority, the United States of America,
any state of the United States and any political subdivision of any of the foregoing or any other
form of entity. “Sanctions” means economic or financial sanctions or trade embargoes imposed,
administered or enforced from time to time by the U.S. government, including those
administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or
the U.S. Department of State. “Sanctioned Country” means, at any time, a country or territory
which is the subject or target of any Sanctions. “Sanctioned Person” means, at any time, (a) any
Person listed in any Sanctions-related list of designated Persons maintained by the Office of
Foreign Assets Control of the U.S. Department of the Treasury, the U.S. Department of State, (b)
any Person operating, organized or resident in a Sanctioned Country or (¢) any Person controlled
by any such Person.

Section 11.16. Offshoring.

The Lessor may perform certain services and functions outside the United States that are
indirect, ancillary, redundant back-up, back office, exception processing or services that are
incidental to the performance of this Agreement. In addition, for business resiliency purposes and
disaster recovery services, subject to the Lessor’s cybersecurity and privacy policies, certain
services and functions may be performed outside of the United States. Lessor reserves the right
to store, access, view or process any data wherever it deems appropriate for the services Lessor
provides. For data security and due to the sensitive nature of this information, Lessor does not
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provide specific details on the location of its data or back-up centers, as such details are
confidential and proprietary to the Lessor and is not for public disclosure.

[Remainder of page left blank intentionally]
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The County has adopted this Capital Equipment Lease Agreement under seal in its name
by its duly authorized officer, all as of the date first written above.

WITNESS: HOWARD COUNTY, MARYLAND,
a body corporate and politic

By: (SEAL)

Approved for legal form and sufficiency
this day of August, 2020:

Reviewing Attorney:
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Exhibit A to
Capital Equipment Lease Agreement

SCHEDULE NO.
Dated Date:
between
Howard County, Maryland
and

to

CAPITAL EQUIPMENT LEASE AGREEMENT

adopted by
HOWARD COUNTY, MARYLAND

Dated as of . 2020

THIS SCHEDULE NO. (this “Schedule”) to the Capital Equipment [.ease Agreement
identified above (the “Capital Equipment Agreement”) dated as of the Dated Date shown above
and effective from the time of its execution and delivery between the parties, is by and between
HOWARD COUNTY, MARYLAND (the “County”) and (the “Lessor”). All of
the provisions of the Capital Equipment Agreement are incorporated herein by reference as if
fully set forth herein. Terms used herein and not defined shall have the meanings assigned them
in the Capital Equipment Agreement, unless the context requires otherwise.

1. The Capital Equipment Agreement and this Schedule No. jointly constitute an
Agreement (this “Agreement”). Subject to the provisions of this Agreement, the Lessor hereby
agrees to lease to the County and the County hereby agrees to lease from the Lessor, the
Equipment identified in Attachment A attached hereto and made a part hereof, which will be
located at the address(es) shown on Attachment A.

2. IF NO ESCROW FUND IS TO BE CREATED:

(a) On the date hereof, proceeds of this Agreement in the amount shown on
Attachment A will be advanced by the Lessor to the County by the payment of such amount to
the County or a Vendor, as the case may be, to pay the costs of the Equipment described in
Attachment A. The Lessor agrees that from time to time from the date of delivery of this
Schedule, upon compliance by the County with the further provisions of this paragraph, it shall
make additional advances to the County evidenced by this Agreement to finance the Costs of the
Equipment described in Attachment A in an amount up to the amount of the additional advances
shown in Attachment A.

(b) Additional advances of proceeds of this Agreement shall be disbursed
from time to time by the Lessor pursuant to the following procedures.
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(1) The County will submit or cause to be submitted to the Lessor
Vendors’ invoices with respect to the Equipment described in Attachment A.

(ii) The County will execute an Acceptance Certificate with respect to
such Equipment and return it to the Lessor.

(iii)  The Lessor will pay the Vendor(s) or reimburse the County within
five business days of receipt of each Acceptance Certificate.

(c) No additional advances shall be made by the Lessor hereunder if an Event
of Default shall have occurred and be continuing.

IF SCHEDULE CONTEMPLATES THE FUNDING OF AN ESCROW:

On_the date hereof, proceeds of this Agreement in the amount shown on
Attachment A will be advanced by the Lessor to the County to pay the costs of the Equipment
described in Attachment A, by the payment of such amount to the Escrow Agent identified in
Attachment A attached hereto and made a part hereof under the Escrow Agreement described
therein for deposit in the Escrow Fund created thereby.

3, The Lease Payments with respect to this Agreement, the due dates thereof and the
prepayment price of the Equipment purchased hereunder are as set forth in Attachment C hereto.

4, The County represents and covenants that as of the date hereof (a) all of its
representations contained in the Capital Equipment Agreement were true and accurate as of the
date made, remain true and accurate as of the date of this Schedule and are hereby reaffirmed: (b)
the County reasonably has sufficient appropriations or other funds legally available to pay all of
the Lease Payments and other amounts due under this Agreement for the fiscal period ending

.20 {(c) the County’s use of the Equipment is essential for the County to perform
its governmental functions: and (d) the opinion of Bond Counsel with respect to this Agreement
is attached hereto as Attachment D.

5. For purposes of Section 11.01 of the Capital Equipment Agreement. the County’s
address is Howard County, Marvland. 3430 Court House Drive, Ellicott City, Maryland 21043
Attention: . The Lessor’s address is

[Remainder of page left blank intentionally]
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IN WITNESS WHEREOQF, the parties hereunto affixed their signatures as of the Dated
Date shown above.

HOWARD COUNTY, MARYLAND

By: (SEAL)

By: (SEAL)

[Signature page of Schedule No. to Capital Equipment Lease Agreement]
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Attachment A to
Schedule No. to
Capital Equipment Lease Agreement

EQUIPMENT AND PROCEEDS




Attachment B to
Schedule No. to
Capital Equipment [ ease Agreement

ACCEPTANCE CERTIFICATE

SCHEDULE NO.
Dated Date:
between
Howard County, Maryland
and

to

CAPITAL EQUIPMENT LEASE AGREEMENT

adopted by
HOWARD COUNTY. MARYLAND

Dated as of , 2020

(collectively, the “Agreement”)

Howard County, Maryland (the “County”) hereby acknowledges that the equipment described
herein (the “Equipment”) has been delivered to the location indicated in the Agreement, installed,
inspected and tested as the County deems necessary and accepted. The submission of this Acceptance
Certificate shall not be deemed a waiver by the County of any claims that it may have against a Vendor
(as defined in the Agreement) under Article 2 of the Uniform Commercial Code of any jurisdiction or
otherwise.

The County further certifies that no Event of Default (as defined in the Agreement) or event that,
with notice or lapse of time or both would constitute such an Event of Default, has occurred and is

continuing.

Eaquipment Acceptance Date: , 20

The Equipment identified above is as follows:

IN WITNESS WHEREQF. the County has caused its authorized officer to execute this
Acceptance Certificate as of the date shown below,

Date: , 20

HOWARD COUNTY, MARYLAND

By:
Name:
Title:




Attachment C to
Schedule No. ___ to
Capital Equipment Lease Agreement

PAYMENT SCHEDULE

Howard County, Maryland
Tax-Exempt Lease Financing, Series 2020
Preliminary, subject to change. Interest rate based on J.P. Morgan Proposal.

Period Bond Total

Ending Principal Coupon Interest Debt Service Balance  Bond Value
06/30/2021 3,298,000 3,298,000
06/30/2022 238,000 1.600% 79,7721.78 317,777.78 3,060,000 3,060,000
06/30/2023 269,000 1.600% 47,888.00 316,888.00 2,791,000 2,791,000
06/30/2024 275,000 1.600% 43,560.00 318,560.00 2,516,000 2,516,000
06/30/2025 279,000 1.600% 39,144.00 318,144.00 2,237,000 2,237,000
06/30/2026 283,000 1.600% 34,664.00 317,664.00 1,954,000 1,954,000
06/30/2027 287,000 1.600% 30,120.00 317,120.00 1,667,000 1,667,000
06/30/2028 292,000 1.600% 25,512.00 317,512.00 1,375,000 1,375,000
06/30/2029 297,000 1.600% 20,816.00 317,816.00 1,078,000 1,078,000
06/30/2030 301,000 1.600% 16,048.00 317,048.00 777,000 777,000
06/30/2031 307,000 1.600% 11,208.00 318,208.00 470,000 470,000
06/30/2032 310,000 1.600% 6,280.00 316,280.00 160,000 160,000
06/30/2033 160,000 1.600% 1,280.00 161,280.00

3,298,000 356,297.78 3,654,297.78




Attachment D to
Schedule No. to
Capital Equipment Lease Agreement

FORM OF BOND COUNSEL OPINION

[closing date]

County Executive and County Council
of Howard County, Maryland
Ellicott City, Maryland

[Lessor]

Ladies and Gentlemen:

As Bond Counsel to Howard County, Maryland (the “County”) in connection with the

execution and delivery by the County and (the “Lessor”) of Schedule No. ,
dated .20 (the “Schedule™), to the Capital Equipment Lease Agreement dated as
of .20 . adopted by the County (the “Capital Equipment Agreement” and together

with the Schedule, the “Agreement’), we have examined:

(1) the Agreement;

(i)  relevant provisions of the Constitution and laws of the State of Maryland;

(iii)  relevant provisions of the Internal Revenue Code of 1986, as amended (the
“Code”), and the applicable regulations thereunder; and

(iv)  other proofs submitted to us relative to the execution and delivery of the Schedule.

Pursuant to the Agreement, the County is leasing from the Lessor certain equipment (the
“Equipment”), as more fully described in the Schedule. The Agreement provides for the
payment by the County of certain amounts (the “Lease Payments”), consisting of a principal
portion and an interest portion on the dates set forth in Attachment C to the Schedule. Payment
of the Lease Payments and all other amounts payable under the Agreement are subject to annual
appropriation by the County of money legally available for such purpose.

In rendering this opinion, we have relied upon the County’s Tax and Section 148
Certificate executed in connection with the Agreement and made on behalf of the County by
officers thereof with respect to certain material facts within the knowledge of the County relevant
to the tax-exempt status of the interest portion of the Lease Payments. In our examination of the
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Agreement and Schedule we have assumed the genuineness of all signatures, legal capacity of all
natural persons, and the accuracy and completeness of the Agreement and Schedule.

Based upon the foregoing and under existing statutes, regulations, and decisions, it is our
opinion that:

(a) The County is a body corporate and politic and a political subdivision of the State
of Marvland (the “State”), legally existing under the laws of the State.

(b) The County has duly adopted the Capital Equipment Agreement and duly
authorized, executed and delivered the Schedule, and assuming due authorization, execution and
delivery of the Schedule by the other parties thereto, the Agreement constitutes a valid, binding
and enforceable agreement of the County in accordance with its terms.

{(c) The Agreement is subiject to applicable bankruptcy, insolvency, moratorium,
reorganization and other state and federal laws affecting the enforcement of creditors’ rights and
to_general principles of equity. Enforceability of the Agreement may also be limited by
applicable securities laws and public policy.

(d) The execution of the Schedule does not result in the violation of any constitutional
or _statutory limitation relating to the amount of indebtedness which may be incurred by the

County.

(e) The County shall not be obligated to pay the Lease Payments and all other
amounts pavable under the Agreement except from money appropriated by the County that is
legally available for such purpose. Neither the faith and credit nor the taxing power of the
County is pledged to the payment of the Lease Payments or any other amounts pavable under the
Agreement. The execution and delivery of the Schedule does not directly or indirectly or
contingently obligate, morally or otherwise, the County to levy or to pledge any form of taxation
whatever therefor or to make any appropriation for its payment,

() Assuming compliance with the covenants referred to herein, the interest portion of
the Lease Payments to be received by the Lessor is excludable from gross income for federal
income tax purposes. It is noted that under the provisions of the Code, there are certain
restrictions that must be met subsequent to the delivery of the Agreement in order for the interest
portion of the Lease Payments to remain excludable from gross income for federal income tax
purposes, including restrictions that must be complied with throughout the term of the
Agreement. These include the following: (i) a requirement that certain earnings received from
the investment of the proceeds of the Agreement be rebated to the United States of America
under certain circumstances (or that certain payments in lieu of rebate be made); (ii) other
requirements applicable to the investment of the proceeds of the Agreement; and (iii) other
requirements applicable to the use of the proceeds of the Agreement and the Equipment financed
or refinanced with the proceeds of the Agreement. Failure to comply with one or more of these
requirements could result in the inclusion of the interest portion of the Lease Payments in gross
income for federal income tax purposes. The County has made certain covenants regarding
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actions required to maintain the excludability from gross income for federal income tax purposes
of the interest portion of the I ease Payments.

(2) The interest portion of the Lease Payments will not be includable in the alternative
minimum taxable income of individuals as an enumerated item of tax preference or other specific
adjustment. The interest portion of the Lease Payments will be includable in the applicable
taxable base for the purpose of determining the branch profits tax imposed by the Code on
certain foreign corporations engaged in a trade or business in the United States of America.

The opinions expressed herein are solely for the use of the addressees in connection with
the execution and delivery of the Agreement and, without our prior written consent, may not be
guoted in whole or in part or otherwise referred to in any legal opinion, document or other report,
provided that this opinion letter may be included in the transcript of supporting documents in
connection with the execution and delivery of the Agreement. This opinion may be relied upon
only by the addressees hereof and any assignee of the Lessor’s interest in the Agreement. We are
expressing no opinion regarding the effect of any such assignment on the treatment for federal
income tax purposes of the interest portion of the Lease Payments received by any assignee under
any such assignment. No opinion is expressed with respect to any supplemental interest, fees,
costs, charges or any other amount payable under or with respect to the Agreement that does not
constitute interest for federal income tax purposes.

No attorney-client relationship has existed or exists between our firm and any addressee
other than the County in connection with the transaction contemplated by the Agreement or by
virtue of this opinion.

We assume no obligation to supplement this opinion if any applicable laws or.
interpretations thereof change after the date hereof or if we become aware of any facts or
circumstances that might change the opinions expressed herein after the date hereof. The
opinions expressed above are limited to the matters set forth above, and no other opinions should
be inferred beyond the matters expressly stated. '

Very truly yours,
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Attachment E to
Schedule No. to
Capital Equipment Lease Agreement

PREPAYMENT SCHEDULE ADDENDUM
{Break Funding Premium)

Dated as of: .20

Reference is made to the Schedule No. (“Schedule™) by and between

(“Lessor”) and Howard County, Marvland (the “County”) and to the Capital Equipment Lease

Apgreement (“Capital Equipment Agreement”) identified in the Schedule. As used herein:

“Lease” shall mean the Schedule and the Capital Equipment Agreement, but only to the extent

that the Capital Equipment Agreement relates to the Schedule. This Schedule Addendum amends

and supplements the terms and conditions of the Lease. Unless otherwise defined herein,

capitalized terms defined in the Lease shall have the same meaning when used herein. Solely for

purposes of the Schedule, Lessor and the County agree as follows:

I

Notwithstanding anything to the contrary in the Lease, the County and Lessor agree that so
long as no Event of Default has occutred and continues under the Lease and so long as the
County gives Lessor at least 30 days prior written notice (the ‘“Notice Period™), Lessee may
elect to prepay its obligations under the Schedule by paying to Lessor on the Lease Payment
due date (a “Prepayment Date”) following the Notice Period the total of the following (the
“Prepayment Amount™): (a) all accrued Lease Payments, interest, taxes, late charges and
other amounts then due and payable under the Lease; plus (b) the remaining principal balance
payable by the County under the Schedule as of said Prepayment Date.

In addition to the prepayment amounts required by paragraph 1 above, a Break Funding
Charge equal to (i) the interest portion of each of the Lease Payments which would have been
paid if such prepayment had not occurred calculated at the interest rate swap including any
forward rate swap, if any, which Lessor shall be deemed to have entered into on the earlier of
(a) the date the Lease was originally funded or (b) the date a rate lock letter was signed, if any
less (ii) the interest portion of each of the Lease Payments which would have been paid if
such prepayment had not occurred calculated at the interest rate swap which Lessor shall be
deemed to have entered into on the date of prepayment (the “Replacement Swap”) shall be
due and payable if (i) exceeds (ii).

The prepayment or early purchase option rights granted herein shall control in the event of
any conflict between the provisions of this Addendum and the Capital L.ease Agreement as it
relates to the Schedule. Except as expressly amended or supplemented by this Addendum and
other instruments signed by Lessor and the County, the Lease remains unchanged and in full
force and effect.
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IN WITNESS WHEREOQF, the parties hereto have executed this Addendum as of the date first
written above.

HOWARD COUNTY, MARYLAND

By: (SEAL)

By: (SEAL)
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BY THE COUNCIL

This Bill, having been approved by the Executive and returned to the Council, stands enacted on
UT.Iué 80 . . . 2020.

Diane Schwartz Jones, Adimi tor to the County Council

BY THE COUNCIL

This Bill, havirig been passed by the yeas and nays of two-thirds of the members of the Council notwithstanding the
objections of the Executive, stands enacted on , 2020.

Diane Schwartz Jones, Administrator to the County Council

BY THE COUNCIL

This Bill, having received neither the approval nor the disapproval of the Executive within ten days of its
presentation, stands enacted on , 2020.

Diane Schwartz Jones, Administrator to the County Council

BY THE COUNCIL

This Bill, not having been considered on final reading within the time required by Charter, stands failed for want of
consideration on ,2020.

Diane Schwartz Jones, Administrator to the County Council

BY THE COUNCIL

This Bill, having been disapproved by the Executive and having failed on passage upon consideration by the
Council stands failed on 2020.

Diane Schwartz Jones, Administrator to the County Council

BY THE COUNCIL

This Bill, the withdrawal of which received a vote of two-thirds (2/3) of the members of the Council, is withdrawn
from further consideration on , 2020.

Diane Schwartz Jones, Administrator to the County Council
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Introduce :
Public Hearing
ncil Action
PEXecutive Action
" Effective Date

County Council of Howard County, M#ryland g

2020 Legislative Session

Having been posted and notice of timg @ lace of hearing & title of Bill having been published according to Charter, the Bill was read for a
AV, , 2020.

By order

Diane Schwdrfz Jones, Adminis]

By order

Diane Schwartz Jones, Administrator

Approved/Vgi#d by the County Executive 2020

- ¥ Calvin Ball, County Executive

i

EXt in bracket’s\j] indicates deletions from existing law; TEXT IN SMALL CAPITALS indicates additions to existing law; Strike-eut

NOTE:
indicateg@aterial qul'eted by amendment; Underlining indicates material added by amendment
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WHEREAS, Howard County’s Operating Budget for Fiscal Year 2020 includes lease

sufficient to fund the first year’s payment of a 12-year lease-to-purchase program for the

acquisiti@@y and installation of new LED streetlight fixtures, as described in Exhibit A attached

fixtures for a term\@f 12 years beginning upon the execution of a Tax-Exempt Capital Equipment

Lease Agreement (thy““Agreement”), substantially in the form of Exhibit B attached to this Act;

WHEREAS, the tof@l cost of the purchase and installation of the 7,258 LED streetlight

fixtures shall not exceed $3,4Q8,000 including financing costs, to be paid over the term of the

Agreement; and

WHEREAS, ill finance the LED streetlight fixtures pursuant to the

Agreement; and
WHEREAS, the Agreement requird@the payment by the County of funds from an
appropriation in a later fiscal year and therefore Ygguires County Council approval as a multi-year

agreement pursuant to Section 612 of the Howard
NOW, THEREFORE,

Section 1. Be It Enacted by the County Council of Howard CoiRy, Maryland that in accordance

with Section 612 of the Howard County Charter, it approves the -FExempt Capital Equipment

Lease Agreement, substantially in the form of Exhibit B attached toWgjs Act, between Howard

County and for the lease-to-purchase of 7,258 LED street,

the County Executive is hereby authorized to execute the Agreement in the name of a’/®§ on behalf

of the County.
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Section 3. And Be It Further Enacted by the County Council of Howard County, Maryland that
the County Executive, prior to execution and delivery of the Agreement, may make such changes
or modifications to the Agreement as he deems appropriate in order to accomplish the purpose of
the transactions authorized by this Act, provided that such changes or modifications shall be within
the scope of the transactions authorized by this Act; and the execution of the Agreement by the
County Executive shall be conclusive evidence of the approval by the County Executive of all
changes or modifications to the Agreement, and the Agreement shall thereupon become binding

upon the County in accordance with its terms.

Section 4. And Be It Further Enacted by the County Council of Howard County, Maryland that

this Act shall be effective immediately upon its enactment.



Exhibit A

Project Description Cost
. County will purchase 1,011 LED-150 Fixtures ($152.98
Cobrahead Fixtures each) and 1,570 LED-250 Fixtures ($168.90 each). $419,835.78
County will purchase 750 LED-100 Colonial Fixtures
Colonial Post Top ($315.00 each), 2,504 LED-100 Premier Colonial Fixtures
Fixtures (Cooper ($315.00 each), 195 LED-150 Colonial Fixtures ($315.00 | $1,328,355.00
Premier) each), and 768 LED-150 Colonial Premier Fixtures ($315.00
each)
Maple Lawn Fixtures | County will purchase 184 LED-100 Kits ($439.54 each) and $134,938.78
(HADCO Retrofit Kit) 123 LED-150 Kits ($439.54 each). ’ )
Tear Drop Fixtures County will purchase 153 LED-150 Kits ($1,185.91 each) $222 261.57
(HADCO Retrofit Kit) and 153 Tear Drop Arm Adapter ($266.78 each). ’ )
Installation County will pay Baltimore Gas & Electric to install the 7,411 $1.296,702.67

LED streetlight fixtures ($174.97 each).

Cost of Issuance

Estimated fees associated with the 2020 Financing.

$60,906.20

TOTAL:

$3,463,000.00




Exhibit B

HOWARD COUNTY, M/

CAPITAL EQUIPMENT I&VASE AGREEMENT

_,2020
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CAPITAL EQUIPMENT LEASE AGREEMENT

THIS CAPITAL EQUIPMENT LEASE AGREEMENT, dated as of _,2020
(this “Capital Equipment Agreement”) is adopted by HOWARD COUNTY, MARYLAND, a
body corporate and politic and political subdivision of the State of Maryland (the “County”).

RECITALS

The County has determined that it is necessary and desirable to enter into this Capital
Equipment Agreement for the lease of certain equipment (the “Equipment,” as defined herein)
upon the terms and conditions set forth herein. Neither the State nor any political subdivision
thereof other than the County shall be obligated to pay any amount payable under this Capital
Equipment Agreement or any Agreement (defined herein) and neither this Capital Equipment
Agreement nor anygAgreement shall create or constitute any indebtedness or obligation of the
State or any politica division thereof other than the County.

ARTICLE I
DEFINITIONS
Section 1.01. Definition§

gd elsewhere herein, the following terms will have the
gin unless the context requires otherwise.

In addition to the terms def§
meanings indicated below when used I

M cceptance Certificate, in substantially the form set
nd delivered by the County.

“Acceptance Certificate” means
forth as Attachment B to a Schedule, executd@s

County pursuant to the provisions of this Capital .\\‘ Jipment Agreement, as set forth in Section
5.04. A

“Agreement” means this Capital Equipment Agre
be amended or modified from time to time, including (wi¥
such Schedule, which shall constitute a fully integrated agreent§
own terms and conditions separate from and independent of all U
Capital Equipment Agreement. A

hent and a Schedule, as the same may
bt limitation) the Attachments to
K cxisting in accordance with its
transactions pursuant to this

“Bond Counsel” means McKennon Shelton & Henn LLP or an (lther law firm having a
national reputation in the field of municipal law whose legal opinions arcMigerally accepted by
purchasers of municipal bonds appointed by the County. ‘

“Closing” means, with respect to each Agreement, the date of deMV of such

Agreement in accordance with this Capital Equipment Agreement.



“Code” means the Internal Revenue Code of 1986, as amended from time to time, and the
applicable regulations thereunder.

“Equipment” means the personal property and any fixtures identified in a Schedule,
together with all replacement parts, additions, repairs, modifications, substitutiogl, accessions
and accessories incorporated therein or affixed to such personal property. '

“Equipment Costs” means, with respect to any Schedule, the net pyfhase price paid or
to be paid to the Vendors for any portion of the Equipment described therglfl upon the County’s
acceptance thereof and in accordance with the Purchase Agreement thep@or, including (without
limitation) fees for software licenses, maintenance, consulting, traglfing and other services

pursuant to an Agreement, as specifically set for¥in a Schedule to this Capital Equipment
Agreement.

“Lessor” means the institution specif} g7 in o Schedule, acting in its relationship to the
County under this Capital Equipment Agreglifent and each Agreement executed hereunder, but
not in its relationship, if any, to the Count 4% Vendor, and its successors and assigns.

“Net Proceeds” means the amght remaining from the gross proceeds of any insurance
claim or condemnation award aftgf¥deducting all expenses (including, without limitation,
reasonable attorneys’ fees) incurregd the collection of such claim or award.

“Purchase Agreemen td feans a purchase agreement between the County and the
Vendor of Equipment. r

“Purchase Pricedpheans, with respect to any Agreement or the Equipment described
therein, as of any parj@#lar date, the amount required to purchase such Equipment, as provided
in Article VIII, suglfifamount being equal to the total principal amount payable under such
Agreement as set § in the Schedule to such Agreement remaining unpaid as of such date, plus
accrued interestdl¥ any, thereon as of such date, plus all other amounts then owed under such
Agreement by4E¢ County.

“Sgi¥dule” means a schedule of equipment and any fixtures and Lease Payments, a form
of whichfi¥ set forth as Exhibit A, which has been executed by the County and the Lessor, subject
to suclfWlodifications, additions and deletions as approved by the County Executive or the Chief
Admg¥strative Officer of the County.

“St&t€5; means the State of Maryland.



“Term” means, with respect to each Agreement the term specified in such Agreement in
accordance with Article III.

“UCC” means the Uniform Commercial Code as in effect from time to time in the State.

“Vendor” means the manufacturer of an item of Equipment, as well as the agents or
dealers of the manufacturer, from whom the County has purchased or is purchasing items of
Equipment. The Lessor may become a Vendor of certain items of Equipment.

Section 1.02. Rules of Construction.

Unless the context clearly indicates to the contrary, the following rules shall apply to the
construction of this Capital Equipment Agreement and the Agreements:

Rg the singular number include the plural number and words
Linclude the singular number.

(a) Words imp
importing the plural numb

(b) Words of the
genders.

uline gender include correlative words of the feminine and neuter

(¢) The headings and
Agreement are solely for conveni
Equipment Agreement, nor shall the

ge table of contents set forth in this Capital Equipment
e of reference and shall not constitute a part of this Capital
gffect its meaning, construction or effect.

lude any individual, corporation, partnership, limited
ation, joint stock company, trust, unincorporated
ical subdivision thereof.

(d) Words importing person
liability company, joint venture, assGg
organization or government or agency or p§

e, Section, Exhibit or Schedule shall be to such
his Capital Equipment Agreement unless the

(e) Any reference to a particular Ar®
Article, Section, Exhibit or Schedule of or t%
context shall otherwise require.

REPRESENTATIONS, WARRANTIIM AND COVENANTS
OF COUNTY AND LESY

Section 2.01. County’s Representations.

The County represents in order to induce the Lessor toN@uter into an Agreement as

follows:

(a) The County is a validly created and existing body corporat

d politic éngl political
subdivision of the State. ~



taken place in order to ensure the validity and enforceability of this Capital Equipment
Agreement and any Schedule hereunder in accordance with their respective terms.

Section 2.02. Lessor’s Representations, Warranties and Covenants.

The Lessor represents, warrants and covenants in order to induce the County to enter into
an Agreement as follows:

(a) The Lessor has sufficient knowledge and experience in financial and business
matters, including (without limitation) purchase and ownership of municipal and other taxable
and tax-exempt obligations, to be able to evaluate the risks and merits of the extension of cygdit
represented by the Agreements. The Lessor is able to bear the economic risks of such exjd#Sion
of credit.

(b) The Lessor understands that (i) neither the State nor any political syl@#vision thereof
other than the County shall be obligated to pay any amount payable under thjgapital Equipment
Agreement or any Agreement; and (ii) neither this Capital Equipmegdf”Agreement nor any
Agreement shall create or constitute any indebtedness or obligation g e’State or any political
subdivision thereof other than the County and that such obligatio@®t the County is subject to
annual appropriation.

(¢) The Lessor understands that no official statepgfit, prospectus, offering circular or
other offering statement is being prepared with respect (@#iny Agreement. The Lessor has made
its own inquiry and analysis with respect to the seghfity for and sources of payment of any
Agreement and has received all information which@¥ deems necessary or relevant in connection
with its evaluation of the credit of the County gf'the security for the Agreements in relation to
the Lessor’s decision to enter into any Agreem

(d) The Lessor understands thagffieither this Capital Equipment Agreement nor any
Agreement (i) is being registered undgfthe Securities Act of 1933, as amended, (ii) is being
registered or otherwise qualified for g#f¢ under the “blue sky” laws and regulations of any state,
(iii) will be listed on any stock or offfer securities exchange or (iv) will carry any rating from any

securities rating agency.

(e) The Lessor is egffting into the Agreement to evidence an extension of its credit for
its own account and it dgf not have any present intention to resell, dispose of or otherwise
distribute such Agreemgl, except as permitted by law and subject to applicable banking and
securities laws and gfPulations thereunder; provided, however, that the disposition of the
Lessor’s property giftll at all times be within its control. In the event that, in the future, the
Preement or any part thereof or grants participations therein, the Lessor agrees
to comply wigtipplicable federal and state securities laws in connection therewith.

tion 2.03. Tax Covenant.

With respect to the interest portion of the Lease Payments that the County intends be and
ain excludable from gross income for purposes of federal income taxation, the County
covenants that (i) it will take any and all actions lawfully within its powers so as to maintain the
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excludability from gross income for federal income tax purposes of the interest portion of the
Lease Payments and (ii) it will not perform any act or enter into any agreement or use or permit
the use of the Equipment or any portion thereof in a manner that shall adversely affect the
excludability from gross income for federal income tax purposes of the interest portion of the
Lease Payments received by the Lessor, including (without limitation) leasing or transferring all
or any portion of the Equipment or contracting with a third party for the use or operation of all or
any portion of the Equipment if entering into such lease, transfer or contract would have such
effect.

During the term of this Capital Equipment Agreement, the County shall be the sole
be%bﬁcial and legal owner of the Equipment and the licensee of the right to use any software
license component thereof, and the County will report on such basis for financial accounting, tax
and all other purposes. The Lessor shall not take any action inconsistent with the County’s
ownership of the Equipment for federal income tax purposes except pursuant to the exercise of
remedies under Article X.

ARTICLE III

LEASE OF EQUIPMENT

Section 3.01. e of Equipment.

ounty may enter into an Agreement with a Lessor for the leasing
on of each Schedule, the Lessor shall lease to the County and the
County shall lease from the [Sgor, the Equipment described therein in accordance with the
provisions of this Capital Equipnight Agreement. Subject to the payment of the Lease Payments,
the County shall have the right to\@ye and to hold the Equipment for the Term. The Lessor
hereby covenants that, as to claims 0 flhc Lessor, the County shall peaceably and quietly have,
hold, possess, use and enjoy the Equipriigt, without suit, trouble or hindrance from the Lessor,
subject to the terms and provisions hereof. %

From time to time,
of Equipment. Upon the exed

Section 3.02. Term.

e on the date specified in the Schedule
of all Lease Payments with respect to
by the County with respect to such
I Equipment Agreement or such

The Term of each Agreement shall comm&
thereto and shall terminate upon the payment by the CoW|
such Agreement and any other payments required to be Pigh
Agreement unless earlier terminated as provided in this C:
Schedule.

quipment Agreement shall
bis Capital Equipment
g first anniversary of

Unless extended by an ordinance of the County, this Capitd¥
terminate upon the later of (i) the first anniversary of the date O
Agreement and (ii) earliest date as of which all Agreements in effect o
the effective date of this Capital Equipment Agreement have terminated.



Section 3.03. Delivery, Installation and Acceptance of Equipment.

The County shall order the Equipment pursuant to one or more Purchase Agreements
from one or more Vendors. The County shall cause the Equipment to be delivered and installed
at the locations specified in the Schedule with respect to such Equipment and shall gy all taxes,
delivery costs and installation costs, if any, in connection therewith. When tjf Equipment
described in a Schedule is delivered and installed to the County’s specificationgghd the County
has accepted such Equipment, the County shall execute and deliver to Legdr an Acceptance
Certificate substantially in the form attached to the Schedule with respect tj , eto.

ARTICLE 1V

LEASE PAYMENTS; SECURITY,

Section 4.01. Lease Payments.

Subject to Section 4.05 and the further provisions #¥ this Section, the County agrees to
pay the Lease Payments specified in each Agreement in (i amounts and on the dates set forth in
the Schedule thereto and all other payments and fees gffe hereunder. The Lease Payments due
under each Agreement shall be paid with notice in lagful money of the United States of America
to the Lessor at its address set forth in the Sched#€ or at such other place as Lessor may from
time to time designate in writing. Any othegfamounts required to be paid by the County
hereunder shall be paid in lawful money of t nited States of America within 30 days of the
receipt of notice therefor by the County, unlegff otherwise provided herein.

The obligation of the County to pfly the Lease Payments and any other amounts required
to be paid under any Schedule shall cogfitute a current expense of the County, shall be payable
solely from amounts appropriated by & County that are legally available for the payment thereof
and shall not constitute a debt or a pffdge of the full faith and credit of the County.

Except as provided in gBfs Section and Section 4.05, the obligations of the County to
make payment of the Lease Rfffments and any other payments due under the Agreements and to
perform and observe all ofiifr covenants thereunder shall be absolute and unconditional in all

the defense that such gfounts have been paid), including (without limitation) any failure of the
Equipment to be del@€red or installed, any defects, malfunctions, breakdowns or infirmities in
the Equipment or g% accident, condemnation, destruction or unforeseen circumstances. Nothing
herein shall limjghe County’s rights or actions against any Vendor as provided in Section 7.02.




Section 4.03. Title.

Legal title to the Equipment leased under each Agreement, including (without limitation)
the license of the right to use any software license component thereof, shall be in the County,
subject to g rights of the Lessor under such Agreement.

sufficient funds "ii,j which the Lease Payments and other amounts payable hereunder may be
made. Such effortis
budget of the Counti
its annual obligation

submitted to the County Council and a request for adequate funds to meet
\ereunder in full in its next fiscal year budget.

Section 4.05. N ! appropriation.

The obligation of "?‘}” ounty to pay the Lease Payments and all other amounts payable by
the County hereunder, mclu g (without limitation) any indemnity payments, is subject to the
appropriation of money legalljgvailable for such purpose by the County Council. In the event
sufficient funds shall not be ap priated by the County Council for the payment of the Lease
Payments required to be paid und@any Agreement, the County may terminate such Agreement
at the end of the last fiscal year org@rlier date for which an appropriation is available without
penalty and the County shall not be oBlleated to make payment of the Lease Payments and other
payments provided for in such Agree @yt beyond the last date for which an appropriation is
available. The County shall deliver writte@@potice to the Lessor of such termination no later than
seven business days after the County has kif@svledge that an appropriation will not be available.
The failure to give such notice shall not exteriglhe Term beyond such fiscal year and the County
shall have no liability therefor. Upon terminati@l of any Agreement for nonappropriation, the
obligations of the County requiring the expenditurgif money will cease so long as all payments
previously appropriated have been made, and all titiS@d interest of the County in the Equipment
will terminate and be vested in the Lessor. )

Lessor a purchase money security interest constituting a first 11e
1nterest of the County in the Equlpment thereunder whether now OWRGhO! hereafter acquired, all

maintain such security interest in the Equipment. The County hereby authorize$
file all financing statements which the Lessor deems necessary or appropriate
maintain and perfect such security interest.

e staBEsh,



The Lessor’s security interest in the Equipment shall terminate, and the Lessor shall
execute and deliver to the County documents which evidence the termination of the Lessor’s
security or other interest in such Equipment in accordance with Section 8.01.

Section 4.07. Financial Statements and Other Information.

During the Term of each Agreement, the County shall provide to the Lessor annually,
within 275 days after the last day of each fiscal year, audited financial statements of the County
for such fiscal year. The County may satisfy the foregoing provision by posting such audited
financial statements on the Electronic Municipal Market Access System ogfny substitute system
maintained by the Municipal Securities Rulemaking Board.

ARTICLE V

MAINTENANCE; MODIFICATION
INSURANCE AND OTHER (}

AXES;
RGES

Section 5.01. Use and Maintenance of Equip#

During the Term of each Agreement, the Sounty shall keep and maintain the Equipment
leased under such Agreement in good condiifn and working order (ordinary wear and tear
accepted) and in compliance with the manuffcturers’ specifications and shall use, operate and
maintain the Equipment in material compffance with all laws and regulations concerning the
Equipment. '

Section 5.02. Liens, Taxes, @ther Governmental Charges and Utility Charges.

The County shall keep thgfEquipment free of all levies, liens and encumbrances except
the liens created by the Agreemghit under which the Equipment is leased during the Term of such
Agreement. The County cogfemplates that the Equipment will be exempt from all property
taxes. If the use, possessiogior acquisition of any Equipment is found to be subject to taxation,
the County shall pay durigf the Term of the Agreement under which such Equipment is leased,
as the same respectively€ome due, all taxes and governmental charges of any kind whatsoever
that may at any time hf/lawfully assessed or levied against or with respect to such Equipment, as
well as all gas, wategsteam, electricity, heat, power, telephone, utility and other charges incurred
in the operation, #aintenance, use, occupancy and upkeep of such Equipment; provided that,
with respect to gy governmental charges that lawfully may be paid in installments over a period
of years, the (@unty shall be obligated to pay only such installments as have accrued during the
Term of sucffAgreement.

tion 5.03. Insurance.

At itfﬁwn expense, subject to appropriated funds, the County shall self-insure, or at its
, commercially insure, the Equipment against loss or damage due to fire and risks normally
ded in extended coverage, malicious mischief, and vandalism. The Net Proceeds of the
surance required in this Section shall be applied as provided in Article VI.

optj
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Section 5.04. Advances.

the event the County shall fail to maintain the full insurance coverage required by this
Capital Eq@pment Agreement, after ten business days’ written notice to the County, the Lessor
may (but sh3}{ be under no obligation to) purchase the required policies of insurance and pay the
premiums on e same; and all amounts so advanced therefor by the Lessor, together with interest
thereon, to the &§tent permitted by law, at an annual rate equal to the rate utilized to establish the
interest compondfy for the Lease Payments with respect to such Equipment shall constitute
Additional Paymerigg.

Section 5.05. A odifications and Substitutions.

(a) The Coun all have the right, at its own expense, to make alterations, additions,
modifications or improverignts to the Equipment subject to the provisions of this Section. All
such alterations, additions, riggdifications and improvements shall thereafter comprise part of the
Equipment. Such alterations§gdditions, modifications and improvements shall not in any way
damage the Equipment, substan® Ily alter its nature or cause it to be used for purposes other than
those authorized under the proWsions of State and federal law; and the Equipment, on
completion of any alterations, addifgns, modifications or Improvements made pursuant to this
Section, shall be of a value which'@ equal to or greater than the value of the Equipment
immediately prior to the making of sucKalterations, additions, modifications and improvements.
The County shall, at its own expense;ggnake such alterations, additions, modifications and
improvements to the Equipment as may b&yequired from time to time by applicable law or by
any governmental authority during the Terniggf the Agreement under which such Equipment is

leased.

(b) The County may substitute for all or &
property of approximately equal or greater market
as of the date of substitution. In the event of any s
the Lessor a certification that the property proposed to
greater market value and an equal or greater useful life as
such property is substituted, together with an opinion oNgBond Counsel to the effect that the
proposed substitution will not adversely affect the excluda¥lity from gross income for federal
income tax purposes of the interest components of Lease Pafents under the Schedule under
which such Equipment was leased. The County shall be respons¥e for all costs and expenses of
the Lessor, including reasonable counsel fees, in connection witfigny such substitution. The
County shall cause all financing statements, fixture filings, certificate®Rf title, affidavits, notices
and similar instruments, to be made or filed in a timely manner to secur$gnd perfect the security
interest of the Lessor in the substituted property.

portion of the Equipment under a Schedule
ylue and with an equal or greater useful life
h substitution, the County shall deliver to
& substituted has approximately equal or
e portion of the Equipment for which

Section 5.06. Location; Inspection of Equipment.

The Equipment will be initially located or based at the location specified i%he Schedule
under which it is leased. The County shall not make a permanent change in the location of the
Equipment to a location outside of the County without prior written notice to the Lessor. The
Lessor shall have the right at all reasonable times during business hours, upon reasonable



advance notice to the County, to enter into and upon the property of the County for the purpose
of inspecting the Equipment.

ARTICLE VI

DAMAGE, DESTRUCTION AND CONDEMNATION;
USE OF NET PROCEEDS

Section 6.01. Damage, Destruction and Condemnation.

If during the Term of an Agreement (a) the Equipment thereundgffor any portion thereof
is destroyed (in whole or in part), lost, stolen or damaged by fire or o Pt casualty, or (b) title to,
or the temporary use of, such Equipment or any part thereof shall b€ faken under the exercise or
threat of the power of eminent domain by any governmental bods br by any person acting under
governmental authority, then the County may, at its option, apgdy "the Net Proceeds in whole or in
part to (i) replace, repair, restore, modify or improve such @ftipment or any portion thereof, or
(ii) exercise its option to purchase such Equipment o1 4 ov1de for the payment of the Lease
Payments as provided in Article VIII. Any balangf’of the Net Proceeds remaining after
application in accordance with this Section shall be pg w to the County.

Section 6.02. Insufficiency of Net Procg .

If the Net Proceeds received with resp€t to any Equipment are insufficient to pay in full
the cost of any replacement, repair, restofftion, modification or improvement referred to in
Section 6.01, the County shall either (i)gbmplete the work and pay any cost in excess of the
amount of the Net Proceeds, in wiMch event the County shall not be entitled to any
reimbursement therefor from the Lesgpr or to any diminution of the amounts payable under any
Agreement; or (ii) purchase such Egffipment or provide for the payment of the Lease Payments as
provided in Article VIII. The agfpunt of the Net Proceeds in excess of the amount required to
purchase such Equipment or pf@vide for the payment of the Lease Payments, if any, may be
retained by the County.

ARTICLE VII

AS B THE LESSOR, THE COUNTY’S PURCHASE OF THE EQUIPMENT SHALL BE ON
ANV AS 1S” BASIS. All such risks, as between the Lessor and the County, are to be borne by
County. The County shall be, and hereby is, authorized during the Term of each Agreement
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to assert and enforce, at the County’s sole cost and expense, from time to time, in the name of
and for the account of the Lessor or the County, as their interests may appear, whatever claims
and righfgethe County or the Lessor may have against the Vendor or any prior title holder or
possessor O the Equipment described therein. In no event shall the Lessor be liable for any
incidental, in@irect, special or consequential damage in connection with or arising out of the
Agreements, thg Eguipment or the existence, furnishing, functioning or the County’s use of any
item or producg “or services provided for in this Capital Equipment Agreement and the
Agreements. NOthing herein shall affect any warranty provided in any Purchase Agreement
under which the Leggor is the Vendor.

Section 7.02. endor’s Warranties.

Wirrevocably assigns to the County all rights that the Lessor may have to
assert from time to time ar§yclaims and rights, including (without limitation) any breach of any
warranty or any other right ulger any Purchase Agreement, which the Lessor or the County may
have against any Vendor witligespect to any Equipment. The County’s sole remedy for the
breach of any such warranty or afgother right under any Purchase Agreement shall be against the
Vendor of the Equipment, and not §gainst the Lessor, nor shall any breach by any Vendor of any
warranty or any other right under alfg Purchase Agreement have any effect whatsoever on the
rights of the Lessor under this Capithh Equipment Agreement and the Agreements, including
(without limitation) the right to recej¢ full and timely payments of the Lease Payments
thereunder. “

The County shall be entitled to purchase the EQ
the Lessor’s security interest therein shall be terminated, Ygon written notice delivered at least 30

The Lessor’s security interest in the Equipment identf¥§ed in any Schedule shall be
terminated and released automatically in conjunction with the recoggt of the full Purchase Price
or the final Lease Payment due thereunder, together with any Ad@jtional Payments due and
owing with respect to such Equipment. In connection with such tefgination and release, the
Lessor shall deliver to the County such termination statements an@ other documents and
instruments as the County shall reasonably require to evidence such payr\@nt and termination of
such security interest.

211 -



ARTICLE IX

ASSIGNMENT, MORTGAGING AND SELLING 4 ’
Section 9.01.  Assignment by Lessor. v

(a) Any Agreement, including (without limitation) the right #F receive Ifease Payments,
may be assigned and reassigned in whole but not in part to one or mgfe assignees or subassignees
by the Lessor at any time subsequent to its execution, withoutdhe necessity of obtaining the
consent of the County; provided, however that (a) the Lessorghay not assign its obligation to
make advances under any Agreement without the prior writtegfconsent of the County and (b) no
assignment or reassignment of the rights of the Lessor undgr any Agreement shall be effective
and binding on the County unless and until the Coungy shall have received notice of the
assignment or reassignment disclosing the name and addghSs of the assignee or subassignee. The
County, at the expense of the Lessor, agrees to exg®ute all documents, including (without
limitation) notices of assignment and chattel mortgagls or financing statements, which may be
reasonably requested by the Lessor or its assignee toffrotect its interest in the Equipment and any
Agreement. .

(b) Neither the Lessor nor any assiffhee or subassignee of the Lessor may sell or
distribute, in fractionalized interests or particightions, its rights to receive payment of the Lease
Payments under any Agreement without the @fior written consent of the County. If the County
gives its consent to such sale or distributiogfpf such fractionalized interests or participations, the
Lessor or its assignee or subassignee (i) ghall limit the number of holders of such interests or
participations to “accredited investors” &vithin the meaning of the Securities Act of 1933, as
amended; (ii) shall issue any such integf€st or participation in the amount of $100,000 or more;
(iii) shall maintain or cause to be mghtained, on behalf of the County, registration books or a
book entry system with respect to @€ ownership and transfer of such participations or interests
that complies with the requiremegs of Section 149(a) of the Code; (iv) shall not establish any
such participations or interests igfa manner that would cause the interest component of the Lease
Payments under any Agreemefyt received by owners of such participations or interests to be
includable in gross income f@f federal income tax purposes; and (v) shall provide the County
with a copy of all offering pffiterials 30 days prior to the time any such interests or participations
are offered for sale or distgPution. The Lessor (i) shall be solely responsible for the allocation of
payments received from gie County among any such participants as their interests may appear;
and (ii) shall be solely i#Eponsible for the costs and other financial or other liabilities attendant to
the establishment, maffitenance and operation of the registration books or book entry system.
The County shall hagf the right to inspect the registration books during normal business hours,
or, if the registrar ighot conveniently located for such inspection, the County shall be furnished,
upon request, withfphotocopies of such books. Notwithstanding the foregoing, the County may,
at its option and gkpense, appoint another agent to establish, maintain and operate the registration
books or bogk gffiry system contemplated hereunder.

g

other offerigh

The County has not prepared an official statement, an offering memorandum or
materials in connection with any Agreement and does not intend to prepare such
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materials. It is the County’s intent that the restrictions contained in this Section preclude the
offering of fractionalized interests or participations except in a private placement.

Section 9.02.  Sale, Assignment or Leasing by County.

The Agreements and the interest of the County in the Equipment may not be sold,
assumed, assi¥ded or encumbered by the County without the prior written consent of the
respective LessoW provided, however, the County may assign or transfer the Equipment to a
related government entity, authority or commission.

ARTICLE X
“ {VENTS OF DEFAULT AND REMEDIES

Section 10.01. Eva ats of Default.

The following constitutd i Events of Default” under an Agreement:

\ pay to the Lessor any Lease Payment under such Agreement
e for a period of 15 days after written notice thereof is
or (other than any such failure that results from the
% such Lease Payments); or

(a) failure by the County ¥
when due, which failure shall conti
delivered to the County by the LeSg
nonappropriation of funds available to pXy

other amount required to be paid thereunder, which
after written notice thereof is delivered to the
e that results from the nonappropriation of funds

(b) failure by the County to pay a: :
failure shall continue for a period of 15 d¥
County by the Lessor (other than any such fail®
available to pay such amount); or

(c) failure by the County to observe and@gerform any other covenant, condition or
agreement on its part to be observed or performed un®@§r such Agreement, other than as referred
to in clause (a) or (b) above, for a period of 30 days al¥y written notice specifying such failure
and requesting that it be remedied is given to the Countg by the Lessor; provided that, if the
failure stated in such notice cannot be corrected withifi@such period, the Lessor will not
unreasonably withhold its consent to an extension of such tim&f corrective action is instituted by
the County within such period and diligently pursued until the d¥fgult is corrected; or

(d) the County shall (i) apply for or consent to the appoiiggment of a receiver, trustee,
custodian or liquidator of the County, or of all or a substantial part §the assets of the County,
(ii) be unable, fail or admit in writing its inability generally to pay its d&§s as they become due,
(iii) make a general assignment for the benefit of creditors, (iv) have an Ofger for relief entered
against it under applicable federal bankruptcy law, or (v) file a voluntary peMjgon in bankruptcy
or a petition or an answer seeking reorganization or an arrangement with crigjitors or taking
advantage of any insolvency law or any answer admitting the material allegation®ggf a petition
filed against the County in any bankruptcy, reorganization or insolvency proceeding;

(e) an order, judgment or decree shall be entered by any court of competent jurisdiction,
approving a petition or appointing a receiver, trustee, custodian or liquidator of the County or of
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all or a substantial part of the assets of the County, in each case without its application, approval
or consent, and such order, judgment or decree shall continue unstayed and in effect for any
period of 90 consecutive days.

Notwithstanding the foregoing: if by reason of force majeure the Coynty is unable in
whole or in part to perform its agreements under an Agreement (other than the obligations to pay
Lease Payments) the County shall not be in default during the continuance of such inability. The
term “force majeure” as used herein shall mean any of the following: acts @ God; strikes,
lockouts or other industrial disturbances; acts of public enemies; orders or resieints of any kind
of the government of the United States or of the State or any of their depafinents, agencies or
officials, or any civil or military authority; insurrections, terrorist g#fs; riots, landslides,
earthquakes, fires, storms, droughts, floods, explosions, breakage ordiccident to machinery,
transmission pipes or canals; or any other cause or event not reasonab@y within the control of the
County.

Section 10.02. Remedies on Default.

Whenever any Event of Default under an Agreemfht shall have occurred and be
continuing, the Lessor thereunder shall have the right, at its £ble option, to exercise one or more
of the following remedies: .

(a) subject to Section 4.05, to accelerate the ffayment of the Lease Payments and all
other amounts then due and to become due during @Me then-current fiscal year of the County
under such Agreement by written notice to the Cofghty, whereupon such Lease Payments and
other amounts shall immediately become due ag§f payable without further demand upon the
County;

the Equipment leased thereunder to the Lessor,

(b) to require the County to returry
ailable to the Lessor such Equipment;

whereupon the County shall promptly make 4

(c) to sell or lease such Equip@fent or to sublease it for the account of the County
holding the County liable for the excglf, if any, of the sum of all Lease Payments and other
amounts then due and to become due gliring the then-current fiscal year of the County under such
e for such payments have been appropriated over the

proceeds of the sale, lease or sublegie of such Equipment; and

fiction at law or in equity to enforce the performance and
reement or covenant of the County under such Agreement.

(d) to take any othe
observance of any obligation, 4

Without limiting thgftenerality of the foregoing, if an Event of Default shall occur under
an Agreement, then to @fe extent permitted by law, the Lessor shall be entitled to retake
possession of such Equififnent wherever situated, without any court order or other process of law
and without liability fg#/entering the premises, and sell any or all of such Equipment at a public
or private sale, or offerwise dispose of, hold, use, operate, lease to others or keep idle such
Equipment, with 1@¥days’ notice to the County, all free and clear of any rights of the County,
provided that a%y d all such actions be taken in a commercially reasonable manner.
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All proceeds from the sale or other disposition of Equipment shall be applied in the
following manner:

FIRST, to pay all proper and reasonable costs and expenses associated with

gy, repair, storage and sale of such Equipment, including (without
pasonable attorneys’ fees and expenses, any advances, any Additional
Rother amounts payable to the Lessor under such Agreement;

SECONIY \to pay the Purchase Price of the Equipment leased under such
Agreement; j

THIRD, to >. g to the United States of America any rebate or payment in
lieu thereof due pursushit to Section 148 of the Code; and

FOURTH, the rer of such proceeds shall be paid to the County.

All of the County’s right,
retaken by the Lessor upon the occu
construction contracts, warranties,
Equipment) shall pass to the Lessor,
immediately upon such repossession.

Wle and interest in any Equipment the possession of which is
kcnce of an Event of Default (including, without limitation,
Jharanties or completion assurances applicable to such
angh the County’s rights in such Equipment shall terminate

Section 10.03. No Remedy Exclushe.

No remedy herein conferred upon or ré§
and every such remedy shall be cumulative and S
under any Agreement or now or hereafter existingi@
exercise any right or power accruing upon any Evogy
power or shall be construed to be a waiver thereof, b
from time to time and as often as may be deemed ex}
exercise any remedy reserved to it in this Article, it shall
than such notice as may be required by this Article.

grved to the Lessor is intended to be exclusive
4all be in addition to every other remedy given
bt law or in equity. No delay or omission to
of Default shall impair any such right or
any such right or power may be exercised
kdient. In order to entitle the Lessor to
bt be necessary to give any notice other

ARTICLE XI
MISCELLANEOUS
Section 11.01. Notices.

All notices, certificates or other communications hereunder shall@e sufficiently given and
shall be deemed given when delivered or five days after they are maKgd by registered mail,
postage prepaid, to the parties at their addresses specified in the Schedule§gr such other address
as shall be specified by the County or the Lessor by notice given hereunder.
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Section 11.02. Waiver of Jury Trial and Limitation of Forum.

The Lessor and, to the extent permitted by law, the County, hereby irrevocably waives all
right to trial by jury in any action, proceeding or counterclaim (whether based on contract, tort or
otherwise) arising out of or relating to the Agreements. Any suit or other proceeding seeking
redress with regard to any claimed failure by the County to perform its obligations under an
Agreement must be filed in the Circuit Court of Howard County, Maryland

Section 11.03. Prohibition on Contingent Fees.

The Lessor warrants and agrees that it has not employed or gfained and will not employ
or retain any person, other than a bona fide employee or agent ing for the Lessor, to solicit
or secure any Agreement and that it has not paid or agreed to g% and will not pay or agree to pay
any person other than a bona fide employee or agent any g or other consideration contingent on
the execution and delivery of any Agreement. r

Section 11.04. Ethics and Fair Emplog ent Practices.

The Lessor certifies that the officer g#Fthe Lessor executing a Schedule hereunder has read
and understands the provisions of Sectjfi 901(a) of the Howard County Charter dealing with
conflicts of interest and Section 22.24# of the Howard County Code dealing with conflicts of
interest. The Lessor further certificg at it has (1) not been a party to an agreement to bid a fixed
or uniform price; (2) not offered #Br will offer any gratuity to any County official or employee;
and (3) not violated any of th@Vtair employment provisions of Section 4.119 of the Howard
County Code (Ethics and Fairgfmployment Practices).

(b) is not in arrears with respect to the payment of any moneys due and owing the
State, the Copfity, or any department or unit thereof, including, but not limited to, the payment of
taxes and ¢fffployee benefits, and that it shall not become so in arrears during the term of this
Capital Egffipment Agreement;

it shall comply with all federal, state, and local laws applicable to its activities and
oblig#¥ions under this Capital Equipment Agreement; and

(d) it shall obtain, at its expense, all licenses, permits, insurance, and governmental
pprovals, if any, negessary to the performance of its obligations under this Capital Equipment
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Section 11.06. Retention of Records.

If requested by the County, the Lessor shall deliver to the County background material
prepared or obtained by the Lessor incident to the performance of this Capital Equipment
Agreement. “Background material” shall include, but not be limited to, work papers, notes,
complaged question&aires, other printed materials, pamphlets, maps, drawings, and books
acquiredigy the Lessor during the term of this Capital Equipment Agreement and directly related
to the serWiges provided under this Capital Equipment Agreement. Any proprietary computer
programs olghe Lessor are expressly excluded from the definition of “background material” as
used in this @ection. The Lessor shall maintain records and documents relating to the
performance of'gs Agreement hereunder for three years following final payment hereunder or
any applicable stayte of limitations, whichever is longer, and shall make such records available
for inspection and a#lit by the authorized representatives of the County.

Section 11.07. Wondiscrimination in Employment and Contracting.

The Lessor agrees: @) not to discriminate in any manner against an employee or applicant
for employment because ofrace, creed, religion, disability, color, sex, national origin, age,
occupation, marital status, pOfifical opinion, sexual orientation, personal appearance, familial
status, source of income, or genger identity or expression; (b) to include a provision similar to
that contained in subsection (a) ab@e in any underlying subcontract; and (c) to post and to cause
subcontractors to post in conspicggus places available to employees and applicants for
employment, notices setting forth the s@gstance of this clause.

Section 11.08. Binding Effect.

The Agreements shall inure to the befit of and shall be binding upon the Lessor, the
County and their respective successors and ass

Section 11.09. Severability.

In the event any provision of any Agreement Sgall be held invalid or unenforceable by any
court of competent jurisdiction, such holding shall n§invalidate or render unenforceable any
other provision hereof.

Section 11.10. Amendments.

No provision of any Agreement may be waived, alterS§, modified, supplemented or
amended in any manner whatsoever except by written instrument \ggned by the parties thereto,
and then such waiver, alteration, modification, supplement or amendiggnt shall be effective only
in the specific instance and for the specific purpose given.

Section 11.11. Execution in Counterparts.
%ﬁt

Each Schedule may be executed in several counterparts, each of which shall be an
original and all of which shall constitute one and the same instrument.
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Section 11.12. Applicable Law.

The Agreements shall be governed by and construed in accordance with the laws,
excluding the laws relating to the choice of law, of the State.

Section 11.13. Entire Agreement.

This Capital Equipment Agreement, together with each Schedfile and the attachments
thereto, shall constitute the entire agreement between each Lessor a: he County. There are no
understandings, agreements, representations or warranties, ‘ or implied, not specified
therein regarding such Agreement or the Equipment financed thergginder.

Section 11.14. Waiver.

Any failure of the Lessor or the County to enforcgdit any time or for any period of time
any provision of an Agreement shall not be construed a waiver of such provision or of the
right of the Lessor or the County thereafter to "}:,;,. any provision of any Agreement. No
express or implied waiver by the Lessor or the Countybf any default or remedy upon any default
shall constitute a waiver of any other default or remef/, or a waiver of any of its rights.

[Remainder of page lef§ 4 lank intentionally]
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The County¥Whas adopted this Capital Equipment Lease Agreement under seal in its name
by its duly authorize@ officer, all as of the date first written above.

WITNESS: HOWARD COUNTY, MARYLAND,

a body corporate and politic

By: (SEAL)
Calvin Ball
County Executive

Lonnie R. Robbins
Chief Administrative Offi

RECOMMENDED FOR ARPROVAL:

Janet R. Irvin, Director
Department of Finance

APPROVED FOR SUFFICIENCY

Janet R. Irvin, Director
Department of Finance

APPROVED FOR FORM AND LEGAL SUFFJCIENCY
this __ day of August, 2020:

Gary W. Kuc
County Solicitor

Reviewing Attorney:

i

Kristen Bowen Perry
Deputy County Solicitor
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Exhibit A to
Capital Equipment Lease Agreement

SCHEDULE NO.
Dated Date:
between
Howard County, Maryland
and

to

CAPITAL EQUIPMENT LEASE AGREEMENT
adopted by
HOWARD COUNTY, MARYLAND

Dated as of _,2020

THIS SCHE E NO.  (this “Schedule”) to the Capital Equipment Lease Agreement
identified above (the “&pital Equipment Agreement”) dated as of the Dated Date shown above
and effective from the tingg of its execution and delivery between the parties, is by and between
HOWARD COUNTY, MARQYLAND (the “County”) and (the “Lessor”). All of
the provisions of the Capitalquipment Agreement are incorporated herein by reference as if
fully set forth herein. Terms us@ herein and not defined shall have the meanings assigned them
in the Capital Equipment Agreemd@g, unless the context requires otherwise.

1. The Capital Equipment¥@greement and this Schedule No. ___ jointly constitute an
Agreement (this “Agreement”). Subjectp the provisions of this Agreement, the Lessor hereby
agrees to lease to the County and the &gunty hereby agrees to lease from the Lessor, the
Equipment identified in Attachment A atta8Qed hereto and made a part hereof, which will be
located at the address(es) shown on Attachme

2. IF NO ESCROW FUND IS TO BE ATED:

(a) On the date hereof, proceeds ol\ghis Agreement in the amount shown on
Attachment A will be advanced by the Lessor to the Cogaty by the payment of such amount to
the County or a Vendor, as the case may be, to pay the@osts of the Equipment described in
Attachment A. The Lessor agrees that from time to tim&from the date of delivery of this
Schedule, upon compliance by the County with the further pr@gisions of this paragraph, it shall

make additional advances to the County evidenced by this Agre t to finance the Costs of the
Equipment described in Attachment A in an amount up to the amo f the additional advances
shown in Attachment A. <

(b)  Additional advances of proceeds of this Agreement shall be disbursed
from time to time by the Lessor pursuant to the following procedures.
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(1) The County will submit or cause to be submittgll to the Lessor

Vendors’ invoices with respect to the Equipment described in Attachment A.

(i)  The County will execute an Acceptance Certjffcate with respect to

such Equipment and return it to the Lessor.

(iii)  The Lessor will pay the Vendor(s) or reiggpurse the County within

five business days of receipt of each Acceptance Certificate.

(c) No additional advances shall be made by the Ifssor hereunder if an Event

of Default shall have occurred and be continuing.

IF SCHEDULE CONTEMPLATES THE FUNDING OF ESCROW:

On the date hereof, proceeds of this Agreegent in the amount shown on
Attachment A will be advanced by the Lessor to the County f§f pay the costs of the Equipment
described in Attachment A, by the payment of such amoungffo the Escrow Agent identified in
Attachment A attached hereto and made a part hereof und@¥ the Escrow Agreement described
therein for deposit in the Escrow Fund created thereby.

eement, the due dates thereof and the
e as set forth in Attachment C hereto.

3. The Lease Payments with respect to this
prepayment price of the Equipment purchased hereunder

4. The County represents and covenants fat as of the date hereof (a) all of its
representations contained in the Capital Equipment Agfeement were true and accurate as of the
date made, remain true and accurate as of the date of tffs Schedule and are hereby reaffirmed; (b)
the County reasonably has sufficient appropriations gif other funds legally available to pay all of
the Lease Payments and other amounts due under flis Agreement for the fiscal period ending

__,20_; (c) the County’s use of the Equipment is essential for the County to perform
its governmental functions; and (d) the opinion off8ond Counsel with respect to this Agreement
is attached hereto as Attachment D.

5. For purposes of Section 11.01 offfhe Capital Equipment Agreement, the County’s
address is Howard County, Maryland, 3430 Cdlirt House Drive, Ellicott City, Maryland 21043
Attention: . The Lessor’s addres .

[Remainder age left blank intentionally]



IN WITNESS WHEREOF, the parties hereunto affixed their signatures as of the Dated
Date shown above.

HOWARD COUNTY, MARYLAND

(SEAL)

(SEAL)

[Signature page of Schedule No. to Capital Equipment Lease Agreement]

A-3



Attachment A to
4  Schedule No. __ to
Capital Eguipment Lease Agreement

EQUIPMENT AND PROCEEDS




Attachment B to
Schedule No.  to
Capital Equipment Lease Agreement

ACCEPTANCE CERTIFICATE

SCHEDULE NO.
Dated Date:
between
Howard County, Maryland
and

to

CAPITAL EQUIPMENT LEASE AGREEMENT
adopted by
HOWARD COUNTY, MARYLAND

Dated as of _,2020

(collectively, the “Agreement”)

Howard County, Maryland (the “County”) hereby acknowledges that the equipment described
herein (the “Equipment”) has been delivered to the location indicated in the Agreement, installed,
inspected and tested as the County deems necessary and accepted. The submission of this Acceptance
Certificate shall not be deemed a waiver by the County of any claims that it may have against a Vendor
(as defined in the Agreement) under Article 2 of the Uniform Commercial Code of any jurisdiction or
otherwise.

The County further certifies that no Event of Default (as defined in the Agreement) or event that,
with notice or lapse of time or both would constitute such an Event of Default, has occurred and is
continuing.

Equipment Acceptance Date: , 20

The Equipment identified above is as follows:

IN WITNESS WHEREOF, the County has caused fts authorlzed officer to execute this
Acceptance Certificate as of the date shown below. :
Y
Date: ,20_ - v

HOWARD COUNTY, MARYLAND

By:
Name:
Title:




Attachment C to
Schedule No.  to
Capital Equipment Lease Agreement

PAYMENT SCHEDULE

s
e



Attachment D to
Schedule No.  to
Capital Equipment Lease Agreement

FORM OF BOND COUNSEL OPINION

[closing date]

County Executive and County Council
of Howard County, Maryland
Ellicott City, Maryland

[Lessor]

Ladies and Gentlemen:

ryland (the “County”) in connection with the

(the “Lessor”) of Schedule No. |,
the Capital Equipment Lease Agreement dated as
(the “Capital Equipment Agreement” and together
e examined:

As Bond Counsel to Howard County,
execution and delivery by the County and
dated ___,20__ (the “Schedule”),
of __,20_, adopted by the Cou
with the Schedule, the “Agreement”), we

(1) the Agreement;
the Constitution and laws of the State of Maryland,;

(ii)  relevant provisions

s of the Internal Revenue Code of 1986, as amended (the
applicable regulations thereunder; and

(iii)  relevant provisi

“Code”), and t
(iv)  other proofsibmitted to us relative to the execution and delivery of the Schedule.
reement, the County is leasing from the Lessor certain equipment (the
fully described in the Schedule. The Agreement provides for the
of certain amounts (the “Lease Payments”), consisting of a principal
portion and an intergt portion on the dates set forth in Attachment C to the Schedule. Payment
of the Lease Paymgits and all other amounts payable under the Agreement are subject to annual
appropriation by #le County of money legally available for such purpose.

Pursuant to the
“Equipment”), as mo
payment by the Co

ring this opinion, we have relied upon the County’s Tax and Section 148
Certificate dfecuted in connection with the Agreement and made on behalf of the County by
officers thereof with respect to certain material facts within the knowledge of the County relevant
to the tax-exempt status of the interest portion of the Lease Payments. In our examination of the
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Agreement and Schedule we have assumed the genuineness of all signatures, legal capacity of all
natural persons, and the accuracy and completeness of the Agreement and Schedule.

Based upon the foregoing and under existing statutes, regulatioff, and decisions, it is our
opinion that: £

(a) The County is a body corporate and politic and a glitical subdivision of the State

of Maryland (the “State”), legally existing under the laws of the gt

(b) The County has duly adopted the CapitgffEquipment Agreement and duly
authorized, executed and delivered the Schedule, and assuging due authorization, execution and
delivery of the Schedule by the other parties thereto, thefXgreement constitutes a valid, binding
and enforceable agreement of the County in accordance #ith its terms.

(c) The Agreement is subject to appligble bankruptcy, insolvency, moratorium,
reorganization and other state and federal laws affef ing the enforcement of creditors’ rights and
to general principles of equity. Enforceabilityfbf the Agreement may also be limited by
applicable securities laws and public policy. '

(d) The execution of the Schedule difes not result in the violation of any constitutional
or statutory limitation relating to the amougll of indebtedness which may be incurred by the
County. ’

(e) The County shall not be gbligated to pay the Lease Payments and all other
amounts payable under the Agreement effept from money appropriated by the County that is
legally available for such purpose. Ngffher the faith and credit nor the taxing power of the
County is pledged to the payment of thfl.ease Payments or any other amounts payable under the
Agreement. The execution and dejf¥ery of the Schedule does not directly or indirectly or
contingently obligate, morally or othffwise, the County to levy or to pledge any form of taxation
whatever therefor or to make any afipropriation for its payment.

hce with the covenants referred to herein, the interest portion of
ed by the Lessor is excludable from gross income for federal
oted that under the provisions of the Code, there are certain
bsequent to the delivery of the Agreement in order for the interest
s to remain excludable from gross income for federal income tax
tions that must be complied with throughout the term of the
e the following: (i) a requirement that certain earnings received from
oceeds of the Agreement be rebated to the United States of America
under certain circurf8finces (or that certain payments in lieu of rebate be made); (ii) other
requirements appligible to the investment of the proceeds of the Agreement; and (iii) other
requirements app}€able to the use of the proceeds of the Agreement and the Equipment financed
or refinanced with the proceeds of the Agreement. Failure to comply with one or more of these
requirements could result in the inclusion of the interest portion of the Lease Payments in gross
income for federal income tax purposes. The County has made certain covenants regarding

() Assuming complj
the Lease Payments to be recgq
income tax purposess’ It is
restrictions that muSt be met §
portion of the Lease Paymg
purposes, including res
Agreement. These inc
the investment of the
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actions required to maintain the excludability from gross income for federal income tax purposes
of the interest portion of the Lease Payments.
@

(2) The interest portion of the Lease Payments will not be includable in the alternative
minimum @kable income of individuals as an enumerated item of tax preference or other specific
adjustment. \ghhe interest portion of the Lease Payments will be includable in the applicable
taxable base @@ the purpose of determining the branch profits tax imposed by the Code on
certain foreign cOgorations engaged in a trade or business in the United States of America.

The opinions @gpressed herein are solely for the use of the addressees in connection with
the execution and deliv@gy of the Agreement and, without our prior written consent, may not be
quoted in whole or in part@y otherwise referred to in any legal opinion, document or other report,
provided that this opinion Witer may be included in the transcript of supporting documents in
connection with the executionggnd delivery of the Agreement. This opinion may be relied upon
only by the addressees hereof aRhany assignee of the Lessor’s interest in the Agreement. We are
expressing no opinion regarding W effect of any such assignment on the treatment for federal
income tax purposes of the interest M@rtion of the Lease Payments received by any assignee under
any such assignment. No opinion is\gpressed with respect to any supplemental interest, fees,
costs, charges or any other amount paya@le under or with respect to the Agreement that does not
constitute interest for federal income tax p@gposes.

No attorney-client relationship has exigd or exists between our firm and any addressee
other than the County in connection with the tra@gsaction contemplated by the Agreement or by
virtue of this opinion.

We assume no obligation to supplement tii opinion if any applicable laws or
interpretations thereof change after the date hereof or ¥§ we become aware of any facts or
circumstances that might change the opinions expressed Qgrein after the date hereof. The
opinions expressed above are limited to the matters set forth aBave, and no other opinions should
be inferred beyond the matters expressly stated.

Very truly yours,
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