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The Voice Of The People of Howard County

Date: 18 October 2021

Subject: HCCA Appreciates Introduction ofCB77-2021 But Has Concerns

Good Evening. I am Stu Kohn from Laurel and as President of the Howard County Citizens

Association, HCCA I am speaking on their behalf. HCCA very much appreciates that

Counciknembers Deb Jung and Christina Rigby are zoning in and undoubtedly recognize by

introducing CB77-2021 the current zoning procedures requires a drastic overhaul. We

congratulate you both. If you believe the process will be improved with the passage of this Bill

then perhaps it's worth a try as the current situation is deplorable. It is BS and in this case we are

hoping that BS will mean a Better System.

Having the Hearing Examiner preside over such cases is debatable as to its merits. We only wish

the Zoning Board Members will do their job and provide all of us the right of Due Process. Some

major examples are as follows:

• All Motions when filed need to be decided prior to closing given by all parties,

• Not have the County Executive interfere to allow any government official that the Zoning

Board deems necessary to gather all the facts.

• When allowing a modified plan by the Petitioner which the opposition has not

commented on after the Zoning Board declared the case "Closed".

• Not providing a full explanation as to the outcome of motions.

• Potentially permitting additional witnesses to testify when the Petition is not approved

and perhaps not allowing additional cross-examination by interested parties.

• Having a lengthy period of time between hearings.

• Not having the Zoning Counsel present when applicable which had this right been

allowed then perhaps the major problems would not have been prevalent.



Will the aforementioned problems we all have experienced much to our chagrin be a thing of the

past ifCB77-2021 is passed? Will the Zoning Counsel be present? If not — why not as it is not

just for "Change and Mistake cases" especially when referring to the Zoning Board portion of

the County website. It states otherwise and doesn't even mention "Change and Mistake." You as

Zoning Board members chose to ignore it and never made a decision. You only provided us a

seminar and never responded. This is plain wrong!

Perhaps had CB41-2019 introduced by Councilman David Yungmann and Councilman Opel

Jones voting in favor had passed the zoning process might have been better. This Bill was to

establish a Community Case Zoning Navigator to provide an impartial process for assistance to

residents, property owners, and petitioners, community stakeholders, to encourage participation

and confidence and better understanding of the county land use process.

Please refer to page 3, lines 7 thru 24 regarding Mediation. We strongly suggest you delete this

section and completely eliminate from all references in the zoning regulations. The call for

Mediation is nothing but a stalling tactic by the Zoning Board from making a decision. You

should adhere to the quote by Teddy Roosevelt. "Justice consists not in being neutral between

right and wrong, but finding out the right and upholding it, wherever found, against the wrong."

Councihnan Opel Jones was absolutely right when in the Hickory Ridge case he was the only

member to say, "No" to Mediation. He stated we are here to do a job that's why we were

elected. In the CEF Chapelgate case which I was very involved the Zoning Board wanted us to

go to Mediation. On the first day of Mediation the Mediators at the Howard County Community

College asked why we were even present. This said it all! By the way why should the Petitioner

be required to pay the fees?

Ultimately many of us have been saying for years the Zoning Board and County Council should

not be represented by the same individuals. They should be separate. There is a perception of a

conflict of interest due to campaign contributions. In addition there is the ex-parte

communication problem.

Michael Jordan stated. "I can accept failure, everyone fails at something. But I can't accept not

trying." Yes - our zoning process has indeed failed, but at least you recognize this and yes -

something needs to be done. We do appreciate you trying to resolve the matter. It should be a

top priority to once and for all resolve in order to achieve the due process we very much expect.

Thank you.

Stu Kohn

HCCA President



Sayers, Margery

From: Christopher J.AIIeva <jens151@yahoo.com>

Sent: Tuesday, October 19, 2021 12:13 AM

To: CouncilMail
Cc: Williams, China; Royalty, Wendy; Knight, Karen; Gelwicks, Colette

Subject: Alleva Testimony CB77-2021
Attachments: Board of Appeals Rules of Procedure 2000 Downloaded 10-18-2021.pdf; CB 77-2021

Legislative History Hearing Examiner Article 502.pdf

[Note: This email originated from outside of the organization. Please only click on links or attachments if
you know the sender.]

Dear Chair Walsh:

Please find the documents I referred to in my testimony regarding CB77-2021, a bill to sub-delegate and

designate the Hearing Examiner of Howard County to conduct the hearings of certain Zoning Petitions under

aegis of the Zoning Board.

As I testified, the bill as currently written conflicts with sections 502 and 501.(b) of the Charter. 502 of the
Howard County charter establishes the Hearing Examiner's authority which refers the Board of Appeals Powers

and Functions under 501.b that excludes zoning maps amendments among other things.

I don't see how the proposed bill resolves this exclusion as it is a Charter provision. Perhaps better minds can

overcome this dilemma. I would also note, the 5 02.b was never amended to reflect the repeal and replacement

of Article 25A of the MD code with 10-305 of the local government article.

Legislative History

Section 501, Board of Appeals was amended in 2000 under CR103 and in 2012 under CR100. CR103 was an
extensive amendment that repealed detailed provisions regarding de novo proceedings that create conflicting

rules for administrative appeals. CR100 was limited to the correction of a single MD code reference. The

exclusion of zoning matters has been from the BoA powers has never been undisturbed to my knowledge.

Board of Appeals Rules of Procedure are out of date. Last update was before July 2000,perhaps, in 1990.

The CR103-2000 and CR100-2012 amendments were never updated in the charter appended to the rules.

I notified the Department of Planning and Zoning and the Board of Appeals that their rules have errors and are

out of date several years ago and requested them to fix it. They defiantly refused without explanation. I will
notify them again. It's a good thing the ISO is not reviewing their attentiveness. County residents probably

could not get fire insurance.

Legislative Intertextuality

Intertextuality is the relationship between texts. It is critical to provide that the various sections of the County

Code, the Zoning Regulations, Rules of Procedure, the Charter, the MD Code, the MD Constitution and the
U.S. Constitution have intertextual integrity to avoid misinterpretation and misapplication of the law.



When drafting legislation, one must always be mindful of intertextuality as very few provisions are independent

clauses.

I support the Bill

If the conflicts can be satisfactorily resolved, I categorically support this Bill.



HOWARD COUNTY CODE

RULES OF PROCEDURE OF THE BOARD OF APPEALS

SECTION 2.200. GENERAL.

These mles are in addition to the requirements of section 501 of the Howard County
Charter; subtitle 3, "Board of Appeals," of title 16 of the Howard County Code; and the Howard

County Zoning Regulations. For further information and assistance, applicants may consult the

Department of Planning and Zoning. [See Appendices A and B for cross-referenced

requirements.]

SECTION 2.201. ORGANIZATION.

(a) Chairperson; Vice Chairperson. Each January the members shall designate one

member to be a chairperson and one member to be a vice chairperson. The vice chairperson shall

assume the chairperson's duties if the chairperson is absent or incapacitated. The chairperson shall
schedule hearings and meetings, issue summonses and subpoenas, and mle on procedural matters.

(b) Quorum. A majority of the Board of Appeals, i.e. at least three members, constitutes
a quorum A quorum shaU be present before the Board can hold a meeting or hearing.

(c) Voting. The same members of the Board who were present at the hearing shall make

the decision on the case, provided that any member who was absent during any portion of the

hearing or who was appointed after the hearing commenced shall be considered present for voting
purposes and may vote if the member certifies in writing that the member reviewed all of the

evidence submitted and listened to a recording of the portion of the hearing for which the member

was not present. A decision shall have the concurrence of the majority of all members of the
Board. A member who was absent during any portion of the hearing or who was appointed after
the hearing commenced shall vote as provided m this paragraph if necessary to achieve the
number of votes needed to render a decision unless the member recuses himself for cause. Failure

to achieve the necessary affirmative votes shall result in the dismissal of the case.

(d) Clerk of the Board. The Director of Planning and Zonmg or the Director's designee
shall be the clerk of the Board of Appeals. The clerk of the Board shall be the custodian of the

records of proceedings, shall accept petitions, motions and correspondence to the Board, and
shall maintain the docket in each case.

(e) Secretary. The Board of Appeals may appoint a secretary who shall record the
proceedings, draft and maintain the minutes of Board meetings, and perform other secretarial

duties as assigned by the Board.

(f) Administrative Assistant. The Board may appoint an administrative assistant who

shall perform administrative duties as assigned by the Board.

(g) Legal Advisor. The County Solicitor shall be the legal advisor and draftsperson for
the Board of Appeals. The County Solicitor shaU attend all meetings of the Board unless excused



by the chairperson. The County Solicitor shall provide advice and assistance to any member

desiring to publish an independent or minority opinion. With the approval of the chairperson, the
County Solicitor may delegate these duties to an Assistant County Solicitor.

SECTION 2.202. PETITIONS.

(a) Form and Contents of Petitions. The Board of Appeals shall prescribe the form and
contents of petitions. A Petitioner shall obtain the petition from the Department of Planning and
Zoning. The Petitioner shall ensure the accuracy and completeness of the mformation required in
the petition. The petition shaU be filed with the clerk of the Board, as defined under 2.201(c).

The Department of Planning and Zoning may require corrections to the petition or additional
information before the hearing on the petition is scheduled.

(b) Amendments to the Petition. If any amendments to the petition are made before or

during a hearing, the Board, either before or during the hearing, may continue the hearing, or may
suspend or postpone the hearing and remand the amended petition to the Department of Planning
and Zoning and the Planning Board for further recommendations.

(c) Substantive Amendments to the Petition. If any substantive amendments to the

petition are made before or during the hearing, the Board, either before or during the hearing,
shaU suspend or postpone the hearing and remand the amended petition to the Department of
Planning and Zoning and the Planning Board for further recommendations.

(d) Dismissal. The Board shall dismiss a petition if it lacks jurisdiction to hear the

petition. The Board may dismiss a petition if the Petitioner fails to request a hearing on the
petition within sbc months of the date a petition is placed on the unscheduled docket or as set
forth in section 2.204(h).

(e) Payment of Fees. At the time the petition is filed with the clerk of the Board, the
Petitioner shall pay the filhg and/or hearing fees in accordance with the current schedule of fees

adopted by resolution of the County Council. Checks shaU be made payable to the Director of
Finance of Howard County.

(f) Refund of Fees. On its own motion and with sufficient cause, the Board may order
the Director of Finance to refund the filing and/or hearing fees. If the Board of Appeals reverses
the decision of an administrative agency after an appeal hearing pursuant to this subtitle, the

Board shall order the Director of Finance to refund all administrative hearing and filing fees to the

Appellant.

SECTION 2.203. NOTICE TO THE PUBLIC.

(a) Advertising. The Petitioner, at his or her own expense, shall advertise the date, time
and place of the initial hearing m at least two newspapers of general circulation in Howard
County. For variances in residential districts, the advertisement shall be published at least fifteen
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days before the hearing. For all other petitions, the advertisement shall be published at least thirty
days prior to the hearing. The Department of Planning and Zoning shaU approve the proposed
advertising before it is published.

(b) Posting of Property. Except in administrative appeals described in Section 2.203(d),

if a petition involves land use, the property involved shaU be posted with the time, date and place

of the initial hearing. For variances in residential districts, the property shall be posted for at least
fifteen days immediately before the hearing. For all other petitions, the property shall be posted
for at least thirty days immediately before the hearing. The Department of Planning and Zoning
shall determine the number of posters required and their location and the Petitioner shall bear the

expense of posting. The Department of Planning and Zoning shall supply the posters. The
Petitioner shall properly erect and maintain the posters.

(c) Filing Affidavit of Posting and Certificates of Advertising. The Petitioner shaU file

certificates of advertising and an affidavit ofposthg with the clerk of the Board or the secretary
of the Board prior to the hearing.

(d) Hearings on Administrative Appeal From a Notice of Violation of County Laws

or Regulations or on the Record. The advertismg and posting requirements of this section do
not apply to hearings on administrative appeals from a notice of violation of county laws or
regulations or appeals heard on the record pursuant to Section2.210(b).

(e) Hearings on Other Administrative Appeals. If the Petitioner cannot post the

property because the Petitioner does not own the property, then the Petitioner shaU send a copy
of the petition and written notification of the place, time and date of the hearing to the property
owner and the adjoining property owners, and shall ffle an affidavit of written notification with the

clerk of the Board. The Petitioner shall comply with the advertising requu-ements.

(f) Hearings for Clarification or Revocation of a Special Exception when the
Department of Planning and Zoning is the Petitioner. When the hearing is for clarification or

revocation of a special exception and the Department of Planning and Zoning is the Petitioner, the
Department of Planning and Zoning shaU:

(1) Advertise the date, time and place of the initial hearing at least thirty days before

the hearing in at least two newspapers of general circulation in Howard County;

(2) Send written notification of the place, time and date of the hearing to the adjoining

and confronting property owners; and

(3) Attempt to post the property.

(g) Responsibility for Assuring Compliance with Advertising and Posting

Requirements. The Petitioner is responsible for assuring compliance with the advertising and

posting requirements of this subtitle. If any question arises regarding compliance with the

advertising and posting requirements, the burden is on the Petitioner to prove compliance. If the
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Board determines that the Petitioner has made a good faith effort to comply with the advertising

and posting requirements, the Board may give the Petitioner a reasonable opportunity to correct
the non-compliance or, if the Board determines that the Petitioner has substantially complied with
the public notice requirement, proceed with the hearing. If the Board determines that the
Petitioner has not made a good faith effort to comply with the advertising and posting

requirements, the Board may dismiss the petition.

SECTION 2.204. MEETINGS AND HEARINGS.

(a) Scheduled by Chairperson. The Board of Appeals shaU hold meetings and hearings

as scheduled by the chairperson, including prelimmary hearings when the chairperson deems them
necessary.

(b) Open to Public. The public is invited to attend Board of Appeals meetings and
hearings. The individuals attending shall maintam order and refrain from disturbing the orderly

process of the meeting or hearing. The chairperson may clear the room of disruptive individuals,
or recess the meeting or hearing.

(c) Open Hearings. Evidence shaU be presented to the Board of Appeals only in hearings
open to the public. The Board shall not receive written or oral testimony from a party in interest
outside of a hearing. Board members and the Board's staff shall not engage in communications of
any kind with anyone other than Board counsel or staff, or another Board member regarding the

merits of a case prior to the issuance of the decision and order.

(d) Place and Time of Hearings and Meetings. Board of Appeals hearings and

meetings shall be held in the George Howard Building, Ellicott City, Maryland every Tuesday and
Thursday at 7:30 p.m. unless the Chairperson schedules the hearing or meeting at a different date,
time and place. Meetings of the Board of Appeals to deliberate cases and for other matters may be
held from time to time, as determined by the Board. Notice ofameetmg or hearing shall be
posted at the Board's office in the George Howard BuUding one day prior to the meeting or

hearing.

(e) Closed Meetings. The Board of Appeals may close a meeting, subject to the
Maryland Open Meetings Act.

(f) Signing Up to Testify. AH individuals who are called to testify or desire to testify at a
hearing shall sign their own name to the roster in favor of or opposed to the petition before the

Board, as the case may be. If a hearing is continued, only the individuals who have signed a
roster prior to the end of the Petitioner's case or are called by the Petitioner in rebuttal shall be
permitted to testify.

(g) Subsequent Hearings. Cases which have not been concluded at the initial hearing
may be continued to a day and time announced by the Board immediately before the initial hearing

is suspended. It shall not be necessary to readvertise a continued hearing or repost property.
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(h) Postponement. All requests for postponement of the initial hearing date must be
received by the Board of Appeals in writing, before the scheduled date of the initial hearing. No

requests for postponement of a hearing shall be granted absent compelUng circumstances. If a
hearing is postponed, the Petitioner shall readvertise and repost the property with the new hearing
date and time in accordance with these mles. Upon a third request for postponement of a hearing,
the Board may dismiss the petition.

(i) Correspondence. A party filing written correspondence with the Board shaU certify in
writing that a copy of the correspondence has been served to all parties of record to the case or to
their designated spokesperson. The Board may not consider the correspondence as evidence and

shall return it if it is not accompanied by that written certification.

(j) Cases Pending in Court. The Board shall not hold a hearing on a petition involving

substantially the same issues of a case that has been filed and is pendhg before a court of law. A
hearing may be scheduled when the Board is advised by the Petitioner that the court has reached a
fmal decision. The hearing shaU be scheduled at the earliest possible date.

SECTION 2.205. RECORD OF HEARINGS.

(a) Official Record. The Board of Appeals shall maintain an official record of its
proceedings in each case. This record shaU include aU testimony and exhibits and a recording of

the proceedings.

(b) Transcription of Testimony. Transcriptions of testimony shall be made if requested
for court review. The transcribed testimony may be obtained from the secretary of the Board

upon payment in advance of the cost of transcribing the record. The transcribe!- shall certify the
accuracy of any transcript. The County Council shaU prescribe by resolution the specifications for

transcript preparation and a reasonable fee to be charged for the costs oftranscription and
certification.

SECTION 2.206. ADMINISTRATIVE APPEALS.

An individual wishing to appeal an administrative decision of a county agency shall file an
appeal on the petition provided by the Department of Planning and Zoning within thirty days of
the date of that administrative decision, unless the law provides a different time period for appeal.

SECTION 2.207. EVIDENCE AND MOTIONS.

(a) Pre-submission of Technical Reports. Any Petitioner or Proponent wishing to
submit a technical report or other similar documentary evidence to the Board at the hearing must
file six copies of the report with the clerk of the Board at least thirty days prior to the date of the

initial hearing on the petition. Any Opponent or Respondent wishing to submit a report or other
similar documentary evidence to the Board at the hearing shaU file six copies of the report with
the clerk of the Board and send one copy to the Petitioner at least ten days prior to the date of the

initial hearing on the petition. If technical reports are filed late, the Board may postpone the



hearing to allow the Board members or other parties time to review the report, or take any other
course of action as determined by the Board. Even if the report or other documentation is timely
filed, the Board reserves the right to postpone the hearing and to require additional copies of the
material for technical staff review.

(b) Rules of Evidence. Any evidence which would be admissible under the rules of
evidence applicable in judicial proceedhgs in the State of Maryland shall be admissible in hearings
before the Board of Appeals. The Board is not bound by the technical rules of evidence but will
apply those rules so that probative evidence may be conveniently brought forth. The Board may

exclude immaterial or unduly repetitious testimony and other evidence and may Umit the number
of witnesses when testimony is cumulative in nature.

(c) Materials Received by Reference. Public records, previous decisions and orders of

the Board of Appeals, technical staff reports, Planning Board recommendations and laws and
regulations of Howard County which pertain to the particular case shaU be received by the Board
of Appeals for its consideration.

(d) Exhibits. Exhibits and plats admitted into evidence may not be mounted and shall be
folded to a maximum size ofnhe inches by fourteen inches. An exact duplicate of the exhibit may
be mounted and used for presentation.

(e) Motions. A party may request the Board to address a preliminary matter prior to the
date of the initial hearing by filing the request as a motion to the Board and certifyhg that a copy

was provided to all persons known to have an interest in the case, including but not limited to the

Petitioner, the property owner, the administrative agency, and any person entitled to written
notification under rule 2.203 (e) and (f), as the case may be. The certification shall state "any

person interested in responding to the motion shall file a written response with the Board within
fifteen days of the date that the motion was filed." The Board may rule on the motion at any time
fifteen days after the filing of the motion.

SECTION 2.208. APPEARANCES BEFORE THE BOARD OF APPEALS.

(a) Parties. Except for administrative appeals described in subsections (b) and (c), an

individual or any other legal entity may become a party to a proceeding before the Board by:

(1) Providmg the name, address and signature of the individual or entity and the legal
entity's duly authorized representative on a sign-up sheet provided by the Board;

(2) Testifying before the Board and providing it with the name and address of the

party and/or legal entity; or

(3) Delivering a letter to the Board, received before the close of the record in the case,
indicating that the individual or entity is an interested party to the matter before the
Board and providing the party's name, address and signature. Such letter may not
be considered for any substantive content and will be received into evidence only

for identification of parties to the case. In addition, petitions for or against a
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matter shall not be used for purposes of conferring party status on those
individuals signing the petition under this provision.

(b) Parties to Administrative Appeals From Notice of Violation. Parties to an

administrative appeal from the issuance of a notice of violation of county laws or regulations are
limited to the Petitioner and the administrative agency issuing the violation notice.

(c) Parties to Administrative Appeals on the Record. Parties to an administrative
appeal to be heard by the Board on the record pursuant to section 2.210(b) are limited to the

administrative agency and the parties of record before the administrative agency.

(d) Who IVIay Appear. The following individuals may appear before the Board providing

that the individual, partnership, corporation, trust, association, political subdivision, body or
department they represent is a party to the proceedings before the Board:

(1) An individual may appear on his or her own behalf.

(2) A member of a partnership may represent the partnership.

(3) A duly authorized representative of a corporation, trust, or association may

represent the corporation, tmst, or association.

(4) A duly authorized representative or employee of a political subdivision, body, or

department may represent the political subdivision, body, or department.

(e) Spokesperson. When a group of individuals appears in opposition to a petition, the
Board may request them to elect a spokesperson who shall have the power to cross-examine

witnesses, caU witnesses, introduce evidence onbehalfofthe group, object to the introduction of
evidence, make opening and closing statements, and act in a representative capacity solely on
behalf of those individuals electing the spokesperson. Those individuals not electing to be
represented by a spokesperson may act on their own behalf.

(f) Representation by Attorney-at-Law. Any party in a proceeding may be represented
by an attomey-at-law admitted to practice law before the Court of Appeals of Maryland. Before
the hearing begms the attorney shall give the Board written notification of the names and

addresses of individuals he or she will be representing and his or her own name, address, and
telephone number.

(g) Representatives of Associations; Number of Members; Geographical Limits. An
individual testifying onbehalfofany association shaU substantiate that he or she is authorized to
speak for and present the views of that association. The authorization may consist of a duly
adopted resolution of the association signed by the president or attested by the secretary. The
individual testifying shall state the number of members in the association and its geographic
boundaries.
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(h) Subpoenas.

(1) Request for Subpoena; Content of Request. Persons requesting the Board to issue
a subpoena shall submit a written request to the Board at least twenty-one days
before the initial hearing. The request shall contain the name and address of the

person to be subpoenaed, a brief proffer as to the content and relevance of the
person's expected testimony, and a list of all documents to be brought to the
hearing by the subpoenaed person. The subpoena shall be issued by the Board at
least fourteen days prior to the date of the hearing.

(2) Issuance and Service of Subpoena. The subpoena shall be signed by the
chairperson of the Board at least fourteen days prior to the date of the hearing.

The signed subpoena shall be promptly delivered to the person requesting the
subpoena who shall be responsible for arranging service of the subpoena at least
seven days prior to the date of the hearing. The person serving the subpoena shall
certify m writing that the subpoena was served personally or by certified mail.

SECTION 2.209. CONDUCT OF BOARD OF APPEALS HEARINGS; ORIGINAL
JURISDICTION.

(a) Oath. An individual testifying shall give his or her name and address and take the
following oath given by the chairperson: "Do you solemnly promise to speak truthfully in the
testimony you are about to give?"

(b) Order of Presentation.

(1) The County Solicitor introduces reports and official documents pertaining to the
case.

(2) Opening statements.

(3) Petitioner's presentation.

(i) Direct examination of witnesses.

(ii) Cross-examination of witnesses by the opposition, by Board members and
by the County Solicitor.

a. Individuals questioning the Petitioner's witness. Normally, the

opposition or a spokesperson cross-examines, but any individual

wishing to question the Petitioner's witness may do so with leave

from the chairperson. The chairperson may grant this leave after
recognizing the individual who wishes to question the Petitioner's

witness and after that individual has given his or her name, home

address, and, if appropriate, its location with reference to the
property which is the subject of the hearing.



b. Questioning. Questioning shall be brief, pertain only to statements
made by the witness, and shall not be preceded by statements or
speeches. The questioning shall be mterrogatory m nature and shaU
not be argumentative, nor make allusions about the personality or
motives of the witness. At the discretion of the chairperson,
questions or cross-examination shall be put in written fomi and

asked by the County Solicitor or Assistant County Solicitor

advishg the Board.

(iii) Re-direct examination of Petitioner's witnesses.
(iv) Re-cross-examination of Petitioner's witnesses.

(4) Opposition's presentation.

(i) Direct examination of opposition's witnesses.
(ii) Cross-examination of opposition's witnesses by the Petitioner, by the Board

members, and by the County Solicitor.
(iii) Re-direct examination of opposition's witnesses.
(iv) Re-cross-examination of opposition's witnesses.

(5) Petitioner's rebuttal. The Petitioner may present evidence to rebut any evidence

introduced by the opposition, but no new line of testimony may be introduced at
this time.

(6) Petitioner's summation.

(7) Opposition's summation.

(c) Burden of Proof. The burden of pro of is one of a preponderance of the evidence and
is on the Petitioner to show, by competent, material and substantial evidence, that he or she is

entitled to the relief requested and that the request meets all prescribed standards and
requirements.

(d) The Board's Action. At the end of the presentation, the Board of Appeals may grant

or deny the petition, stating its findings of fact and conclusions of law, or it may take the case
under advisement for further deliberation and later decision. The Board may not consider

evidence from either side after the hearing is concluded; however, the Board, on its own initiative
or in response to a request by a party, may receive or require legal memoranda summarizing the

presentations of the Petitioner and the opposition.
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SECTION 2.210. CONDUCT OF ADMINISTRATIVE APPEAL HEARINGS.

(a) De Novo Appeals.

(1) Oath. An individual testifying shall give his or her name and address after takuig

the following oath given by the chairperson: "Do you solemnly promise to speak
truthfully in the testimony you are about to give?"

(2) Order of presentation.

(i) The County Solicitor or Assistant County Solicitor advising the Board

introduces reports and official documents pertaining to the case.

(ii) Opening statements.

(iii) Presentation by party(ies) having the burden of proof ("proponent").

a. Direct examination of witnesses.

b. Cross-examination of witnesses by adverse party(ies)
("respondent"), by Board members, and Board's attorney.

c. Re-direct examination.

d. Re-cross-examination.

(iv) Presentation by the respondent.

a. Direct examination of witnesses.

b. Cross-examination of witnesses by proponent, by Board members,

and Board's attorney.

c. Re-direct examination.

d. Re-cross-examination.

(v) Proponent's rebuttal.

(vi) Summation by proponent.

(vu) Summation by respondent.

(3) Legal memoranda. The Board may receive or require legal memoranda

summarizing the presentations of the parties, either on its own or upon approval of
a request made at the hearing.
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(4) Burden of proof.

(i) In an appeal of an administrative agency's issuance of a notice of violation

of county laws and regulations, the burden of proof is upon the
administrative agency (proponent) to show, by a preponderance of the
evidence, that the respondent has violated the laws or regulations in
question. However, it shaU be the respondent's burden to prove all

affirmative defenses, including the defense ofnonconforming use.

(u) In all other de novo appeals, the burden of proof is upon the appellant to
show that the action taken by the administrative agency was clearly
erroneous, and/or arbitrary and capricious, and/or contrary to law.

(b) Appeals on the Record.

(1) Record Transcript. Within thirty days of filing an appeal on the record from an
action of an administrative agency, the Appellant shall file one copy of the record
transcript of the hearing being appealed with the clerk of the Board, and shall serve
one copy of the record transcript with the administrative agency and five copies

with the Board of Appeals.

(2) Memorandum of Appellant. Within fifteen days offilmg the transcript, the

Appellant shall file a memorandum setting forth concisely all points on which the
appeal is based and an argument in support of each point with the clerk of the
Board, and serve one copy of the memorandum with the administrative agency and
five copies with the Board of Appeals. The argument shall hclude:

(i) Points of law;
(ii) References to legal authority;
(ui) Page citations to particular portions of the record transcript; and

(iv) Exhibits by number.

(3) Administrative Agency's Reply Memorandum. Within fifteen days after the

Appellant's memorandum is filed, the administrative agency shall file a reply
memorandum with the Board. The memorandum shall answer concisely aU points

on which the appeal is based and an argument against each point. The arguments
shaU mclude:

(i) Points of law;
(ii) References to legal authority;

(iii) Page citations to particular portions of the record transcript; and
(iv) Exhibits by number.

(4) Sanctions for Late Filing of Memorandum. If the Appellant fails to file the

memorandum within the time prescribed under this section, the Board may dismiss

the appeal.



(5) Oral arguments. The Board shall entertain oral arguments based upon the record.
The Board may limit the length of oral arguments. For good cause shown, the
Board may receive additional evidence. The order of presentation shall be as
follows:

(i) Presentation of the reports and decision of the county agency by the

Appellant.
(ii) Presentation by the Appellant.
(iii) Presentation by the county agency or Solicitor.
(iv) Presentation by the Opposition.
(v) Decision by the Board

(6) Burden o f Pro of. The burden o f pro of shall be on the App ellant to show that the
action taken by the administrative agency was clearly erroneous, and/or arbitrary
and capricious, and/or contrary to law.

(c) The Board's Action. The Board may dismiss the administrative appeal or may
afiGrm, reverse, or modify the agency's action, remand the action to the agency for

further proceedings, or an appropriate combination of the above.

SECTION 2.211. DECISION AND ORDER.

(a) Time Period of Issuance of Decision and Order. Each case shaU be decided and a

decision and order issued no later than sixty days after the case is deliberated, unless the Board on
its own motion and with good and sufl&cient reason, extends the time to no later than ninety days
after the Board concludes its deliberation of a case.

(b) Decision and Order. The fmal decision and order of the Board granting or denying

the petition shall be in writing, signed by the voting Board members, attested by the administrative
assistant or the secretary, and shaU be accompanied by fmdiags of fact and conclusions of law.
The decision and order shall be made a part of the record of the proceedings, filed with the

Department of Planning and Zoning, and maintained as part of the official records of the county.

(c) Minority Opinion. Any member who does not agree with the majority opinion may
prepare a minority opinion to be attached to the Decision and Order.

(d) Mail Copies to Parties; File Plats or Summaries. When the clerk receives copies of
the decision and order, the clerk shall mail copies to the parties or their representatives. After a
land use petition is granted by the Board, the Department of Planning and Zoning shall file plats
or summaries, provided by the Petitioner, with the Howard County office of the Maryland State
Department of Assessments and Taxation.

(e) Appeals from Decision of the Board. Within thirty days after any decision of the

Board of Appeals is entered, any person, officer, department, board or bureau of the county,

jointly or severaUy aggrieved by any such decision, may appeal to the Circuit Court for Howard
County, in accordance with the Maryland Rules of Procedure. The Board of Appeals shall be a
party to all appeals and shall be represented at any such hearing by the Office of Law.
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SECTION 2.212. REVISORY POWER OF THE BOARD.

(a) Request of a Party. Within fifteen days of the Board issuing a decision and order, a
party of record may file a motion for reconsideration. The Board may revise its decision and
order if the party petitioning for reconsideration establishes mistake of fact or mistake of law.

The motion for reconsideration may include a request to suspend the decision and order.

(b) Process. The motion shaU be in writing. The moving party shaU mail or deUver a
copy of the motion to each party and certify to the Board that notice to each party has been

provided. Any party of record may file a written response to the motion for reconsideration
within fifteen days of the filing date of a motion for reconsideration. At the discretion of the
Board, oral argument may be heard on the motion. The Board shall not consider new or

additional evidence unless such evidence could not reasonably have been presented at the hearing.
If the Board determines to revise its decision and order, the Board shall send a copy of the revised

decision and order to each party.

(c) Correcting Clerical Error. At any time and without prior notice or hearing, on its
own initiative or on motion of any party, the Board may modify its decision m order to correct a

clerical error.

(d) Time for Appeal to Circuit Court. The filing of a motion for reconsideration does
not suspend the time for fiUng an appeal to Circuit Court unless the Board suspends its decision
and order. Once an appeal to the Circuit Court is filed, the Board no longer retains jurisdiction to
suspend its decision and order or to consider a motion for reconsideration.

SECTION 2.213. SEVERABILITY.

If any clause, sentence, part or parts of this subtitle, or of any section of this subtitle, is
held to be unconstitutional or invalid, the imconstitutionality or invalidity shall not affect the
validity of the remaining parts of this title or of any section.
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Appendix A

HOWARD COUNTY CHARTER

ARTICLE V. BOARD OF APPEALS
SECTION 501. THE COUNTY BOARD OF APPEALS.

(a) Appointment; term; compensation. The County Board of Appeals shall consist of five
registered voters and residents of the County appointed by the Council. Appointees shall serve
overlapping terms of five years from the first day of January of the year of their appointments, or
until their successors are appointed. Vacancies, except those at the expiration of a term, shall be

filled in the same manner as the original appointment and for the unexpired term. No member
shall be reappointed after having served eight consecutive years immediately prior to

reappointment. No more than three members shall be registered with the same political party.
The members of the Board shaU be paid at the rate of Twelve Hundred Dollars ($1,200.00) per
year unless such compensation be changed as provided h Section 501(f) of this article. Members
of the Board shall receive reasonable and necessary expenses as maybe provided in the budget.

(b) Powers and functions. The Board of Appeals may exercise the functions and powers
relating to the hearing and deciding, either origmaUy or on appeal or review, of such matters as
are or may be set forth in Article 25A, Subparagraph (u) of the Annotated Code of Maryland,

excluding those matters affecting the adopting of or change in the general plan, zoning map, mles,
regulations or ordinances.

(c) Rules of practice and procedure. The Board of Appeals shall have authority to adopt
and amend rules of practice governing its proceedings which shall have the force and effect of law
when approved by legislative act of the Council. Such rules of practice and procedures shall not
be inconsistent with the Administrative Procedures Act, Article 41, of the Annotated Code of

Maryland. The rules may relate to filing fees, meetings and hearings of the Board, the manner in
which its chairperson shall be selected and the terms which he shall serve as Chairperson and

other pertinent matters deemed appropriate and necessary for the Board. Three members of the
Board shaU constitute a quomm of the Board, and its hearings shall receive pubUc notice as
required by law. AU matters which come before the Board pursuant to its exercise of original

jurisdiction shall receive a de novo hearing on all issues. Those matters coming before the Board
pursuant to an appeal from an executive, administrative or adjudicatory order wherein a fonnal
hearing was held and a verbatim record developed shaU be reviewed by the Board on the basis of

the record before it. However, for good cause shown, any party before the Board shall have the
opportunity to present additional evidence on any issue if, in the opinion of the Board, it is
required for proper disposition of the case. All hearings held by the Board shall be open to the

public, and provision shall be made for all interested citizens and citizens groups to be heard. The
Board shall cause to be mamtained complete pubUc records of its proceedmgs, with a suitable
index.

(d) Appeals from decisions of the Board. Within thirty days after any decision of the

Board of Appeals is entered, any person, officer, department, board or bureau of the County,

jointly or severally aggrieved by any such decision, may appeal to the Circuit Court for Howard
County, in accordance with the Maryland Rules of Procedure. The Board of Appeals shall be a
party to all appeals and shall be represented at any such hearing by the Office of Law.
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(e) Employees of the Board. The Board may appoint, within budgetary Umitations, such
employees, and the Executive shall make available to the Board such services and facilities of the

County, as are necessary or appropriate for the proper performance of its duties.

(f) Implementing legislation. The powers and functions of the Board of Appeals as herein
provided for shall be defined by implementing legislation heretofore or hereafter enacted by the

Council, subject to and to the extent required by applicable State law. The Council may by
legislative act increase the compensation of the members of the Board of Appeals as provided in
Section 501 (a) of this article and thereafter decrease such compensation; provided, however, that
no reduction shaU affect the compensation of a member of the Board of Appeals during his or her
current term, and in no event shaU the Council have the power to decrease the compensation of

members of the Board below the figure provided in this Charter. To the extent permitted by State

law, the Council shall also have the power, by legislative act, to prescribe other appeals to be
heard by, or to Umit the jurisdiction of, the Board of Appeals in addition to those specified m this

Article.
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Appendix B

HOWARD COUNTY CODE

TITLE 16. PLANNING, ZONING AND SUBDIVISIONS AND LAND DEVELOPMENT
REGULATIONS

SUBTITLE 3. BOARD OF APPEALS

SECTION 16.300. COMPENSATION.

Members of the Howard County Board of Appeals shall be paid $4,500 per year plus $90

per ofificialpubUc session, up to a maximum cumulative total payment of $12,900 per year.
Members of the Board shall receive reasonable and necessary expenses, as may be provided in the
budget.

SECTION 16.301. POWERS.

The Howard County Board of Appeals shall have the following zoning powers:

(a) To authorize a variance or exception from the terms of the zoning regulations as is
necessary to avoid arbitrariness and to obtain substantial justice within the spirit of

the zoning regulations. However, the County CouncU, by passage of a resolution

after public hearing, shaU be the sole authority to grant these variances for

governmental uses of land.

(b) To hear and decide appeals where it is alleged there is error in any order,
requirement, decision, or determination made by any administrative official in the
application, interpretation, or enforcement of this title or of any regulations
adopted pursuant to it.

(c) To authorize uses provided by the zoning regulations. The Board of Appeals shall
not make a final decision on uses authorized by the zoning regulations until it has

considered the report of the Planning Board. However, the County Council, by
passage of a resolution after public hearing, shall be the sole authority to issue
special use variances for governmental uses of land.

SECTION 16.302. ENFORCEMENT.

In addition to any other remedies provided by law, the Department of Planning and Zoning
may institute any appropriate action or proceedings to compel compliance with a decision of the
Board of Appeals in any zoning matter. Alternatively or in addition to and concurrent with all

other remedies, the Department of Planning and Zoning may enforce a decision of the Board of
Appeals. With civil penalties, as provided in title 24, "Civil Penalties," of the Howard County

Code. A violation shall be a class B oflfense.

SECTION 16.303. SEVERABILITY.

If any clause, sentence, part or parts of this subtitle, or of any section thereof, shaU be held
unconstitutional or invalid, such unconstitutionality or invalidity shall not affect the validity of the

remaining parts of this title or of any section thereof.
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Section 501. - The County Board of Appeals.

(a) Appointment; term; compensation. The County Board of Appeals shall consist of five registered

voters and residents of the County appointed by the Council. Appointees shall serve overlapping

terms of five years from the first day of January of the year of their appointments, or until their

successors are appointed, Vacancies, except those at the expiration of a term, shall be filled in

the same manner as the original appointment and for the unexpired term. No member shall be

reappointed after having served eight consecutive years immediately prior to reappointment. No

more than three members shall be registered with the same political party. The members of the

Board shall be paid at the rate of Twelve Hundred Dollars ($1,200.00) per year unless such

compensation be changed as provided in Section 501 (f) of this article. Members of the Board

shall receive reasonable and necessary expenses as may be provided in the budget.

(b) Powers and functions. The Board of Appeals may exercise the functions and powers relating to

the hearing and deciding, either originally or on appeal or review, of such matters as are or may

be set forth in Article 25A, Section 5(u) of the Annotated Code of Maryland, excluding those

matters affecting the adopting of or change in the general plan, zoning map, rules, regulations or

ordinances.

(c) Rules of practice and procedure. The Board of Appeals shall have authority to adopt and amend

rules of practice governing its proceedings which shall have the force and effect of law when

approved by legislative act of the Council. Such rules of practice and procedures shall not be

inconsistent with the Administrative Procedure Act of the Annotated Code of Maryland. The rules

may relate to filing fees, meetings and hearings of the Board, the manner in which its

Chairperson shall be selected and the terms which he shall serve as Chairperson and other

pertinent matters deemed appropriate and necessary for the Board. Three members of the

Board shall constitute a quorum of the Board, and its hearings shall receive public notice as

required by law. All hearings held by the Board shall be open to the public, and provision shall be

made for all interested citizens and citizens groups to be heard. The Board shall cause to be

maintained complete public records of its proceedings, with a suitable index.

(d) Appeals from decisions of the Board. Within thirty days after any decision of the Board of Appeals

is entered, any person, officer, department, board or bureau of the County, jointly or severally

aggrieved by any such decision, may appeal to the Circuit Court for Howard County, in

accordance with the Maryland Rules of Procedure. The Board of Appeals shall be a party to all

appeals and shall be represented at any such hearing by the Office of Law,

(e) Employees of the Board. The Board may appoint, within budgetary limitations, such employees,

and the Executive shall make available to the Board such services and facilities of the County, as

are necessary or appropriate for the proper performance of its duties.

(f) Implementing legislation. The powers and functions of the Board of Appeals as herein provided

for shall be defined by implementing legislation heretofore or hereafter enacted by the Council,



subject to and to the extent required by applicable State law. The Council may by legislative act

increase the compensation of the members of the Board of Appeals as provided in Section 501 (a)

of this Article and thereafter decrease such compensation; provided, however, that no reduction

shall affect the compensation of a member of the Board of Appeals during his or her current

term, and in no event shall the council have the power to decrease the compensation of

members of the Board below the figure provided in this Charter. To the extent permitted by State

law, the Council shall also have the power, by legislative act, to prescribe other appeals to be

heard by, or to limit the jurisdiction of, the Board of Appeals in addition to those specified in this

Article.

Editor's note— An amendment to § 501 proposed by C.B. 89, 1980 was approved at an election held Nov. 4,

1980, and became effective Dec. 4, 1980. An amendment proposed by Res. No. 124,1982, was approved at

an election held Nov. 2, 1982, and became effective Dec. 2, 1982. An amendment to subsections (c) and (f)

proposed by Res. No. 1 26, 1996 was approved at an election held Nov. 5,1996, and became effective Dec. 5,

1996. An amendment to subsection (c) proposed by Res. No.103,2000 was approved at an election held

November 7, 2000, and became effective December 7, 2000. An amendment to § 501 (b) proposed by Res.

No.100,2012 was approved at an election held on Nov. 6, 201 2, and became effective on Dec. 6, 2012.



Section 502. - Board of Appeals hearing examiner.

The County Council may appoint hearing examiners to conduct hearings and make decisions concerning

matters within the jurisdiction of the Board of Appeals. Decisions of an examiner may be appealed to the

Board of Appeals as provided by law. The Council shall establish by legislative act the duties, powers,

authority and jurisdiction of any examiner appointed under this section. An examiner shall be a member in

good standing of the Bar of the Maryland Court of Appeals and at the time of appointment shall have

knowledge of administrative and zoning law, practice, and procedure. An examiner may be removed from

office by vote oftwo-thirds of the members of the Council.

Editor's note— An amendment repealing § 502, proposed by C.B. 66,1980, was approved at an election

held Nov. 4, 1980, and became effective Dec. 4, 1980.

Subsequently, an amendment proposed by Res. No.103,2000,approved at election November 7, 2000 and

effective December 7, 2000, added a new § 502 as set out herein.



County Council Of Howard County, Maryland

2012 Legislative Session Legislative Day No. 8

Resolution No. 100 -2012

Introduced by: The Chair at die Request of the Charter Review Commission

A RESOLUTION proposing to amend die Howard County Charter to make various technical

changes; to amend Section 202 "The County Council" by removmg an obsolete factor to be

considered in redistricting; to amend Section 501 "The County Board of Appeals" by

correcting a citation to the Annotated Code of Maryland; to amend Section 601 "Fiscal year

and tax year definitions". Section 615A "Budget Stabilization", and Section 615B

"Restrictions on Use of Surplus Revenues" in order to consolidate certain duplicate

defuiitions; to amend Section 606 'Action on the annual budget and appropriation

ordinance by the County Council' and Section 914 'Definitions and rulesof

construction' by removing obsolete references; to amend Section 709 "Prohibitions" by

correcting a typogi'aphical error; and submittmg this amendment to the voters of Howard

County for their adoption or rejection in accordance with Article X of the Howard County

Charter and Article XIA of the Maryland Constitution.

[ntrocluced and read t'n'ijt times7+-l<-^*^- '~\ ___, 2012,

By orde^c^_y^£'^±J±-L
Stephen M. LcGcndrc, Administrator

Read for a second time and a public liuaring held on _'^t-<^?-?__<-__&._, 2012.

T^W ^^^oi-L.
By order C^V^.W

Slcphcn M. LeGendre, Administrator

Tins Rcsoluliou was rond for llle lliirj (ili)e and \vsa Adopted_, Adopled with ai]iendmcnls_^Failcd_, Witlidrawn _ by Itie Couilly Council

on J»>-f^ ^ (T-^I ^U 1 2.

By order CA^T-^L^t/t^ S^-v/
'Stephen M. I.eGendre, Administrator

NOTE: [[text in brackets]] indicalcs delclions Iroin existing law; TEXT IN ALL CAPITALS indicales additions to existing law;
iilrike-out indicates innterial deleted by amendinctit; Underlining indicates material added by nmendmenl.



1 BE IT RESOLVED by the County Council of Howard County, Maryland, that

2 Section 202 "The County Council" subscclion (f) "Redistricting" 1, "Boundaries ", of

3 Article II, "The Legislative Rrcnwh ", of the Howard County Charter, is hereby amended to

4 read as follows:

5

6 Article II. The Legislative Branch.

7 Section 202. The County Council.

8 (f) Redislricling.

9 1. Boundaries.

10 The Council shall appoint, by resolution, not later than April 1 of the year after

11 each decennial census date, a Councilmanic Redistricting Con-unission. The

12 Central Committee of each political party which polled at least twenty-five per

13 centum of the total vote cast for all the candidates for the Office of Coimty

14 Executive in the last preceding general election shall nominate three persons to

15 serve on the Commission. The Council shall appoint all such nominees as

16 members of the Commiysion as well as one additional member of the

17 Commission. The Council shall appoint the Chairperson of the Commission from

18 among the Commission members. No person shall be eligible for appointment to

19 the Commission who holds elective office.

20 By October 15 of the year in which the Commission is appomted, the

21 Commission shall prepare a plan of Councilmanic Districts and shall present that

22 plan to the Council. Within thirty days after receiving the plan of the

23 Commission, the Council shall hold a public hearing on the plan. If by March 15

24 of the year following submission of the plan, no ordinance re-establishing the

25 boundaries of the Councilmanic Districts has been enacted, then the plan as

26 submitted by the Commission shall become law, Any Coiuicilmanic District

27 established in accordance with this Article shall be compact, contiguous,

28 substantially equal m population, and have common interest as a result of

29 geography, [[occupation,]] history, or existing political boundaries. Any

30 ordinance establishing Councilmanic Districts shall be exempt from referendum.



1 The Board of Supervisors of Elections shall take any necessary steps to

2 implement any such revisions of the Councilmanic District Boundaries so

3 adopted.

4

5 AND BE IT FURTHER RESOLVED by the County Council of Howard

6 County, Maryland that Section 501 "The County Board of Appeals. " subsection (b)

7 "'Powers and functions' , of Article V, "Board of Appeals", of the Howard County

8 Charter, is hereby amended to read as follows:

9

10 Article V. Board of Appeals.

11 Section 501. The County Board of Appeals.

12

13 b) Powers cmdfvnctions. The Board of Appeals may exercise the functions and

1/1 powers relating to the hearing and deciding, either originally or on appeal or

15 review, of such matters as are or may be set forth ill Article [[25a, Subparagraph

16 (u)]] 25A, SECTION 5 (U) of the Annotated Code of Maryland, excluding those

17 matters affecting the adopting of or change in the general plan, zoning map, rules,

18 regulations or ordinances.

19

20 AND BE IT FURTHER RESOLVED by the County Council of Howard

21 County, Maryland that Section 601 "Fiscal year and tax year and definitions ",

22 subsection (b) "Definitions", of Article VI, "Budgetary and Fiscal Procedures ", of the

23 Howard County Charter, is hereby amended to renumber paragraph (7) to be paragraph

24 (8) and lo adchiew paragraphs (7), (8), (10), and (H), all to read as follows:

25

26 Article VI. Budgetary and Fiscal Procedures.

27 Section 601. Fiscal year and tax year and definitions.

28

29 (b) Definitions.

30

0



County Council of Howard County, Maryland

2000 Legislative Session Legislative day j?_

Date July 3. 2000

RESOLUTION NO. 103 -2000

Introduced by: Mary C. Lorsung and Guy Guzzone

A Resolution proposing an amendment to the Howard County Charter by adding new Section 502

"Board of Appeals Hearing Examiner" to Article V "Board of Appeals"; authorizing the

County Council to appoint hearing examiners to conduct hearings and make decisions in

matters within the Jurisdiction of the Board of Appeals; establishing certain qualifications for

hearing examiners; authorizing the Council to establish the duties, powers, authority and

jurisdiction of hearing examiners; providing that decisions made by hearing examiners may

be appealed to the Board of Appeals; providing that hearing examiners may be removed from

office under certain conditions; amending Section 501 "The County Board of Appeals" to

remove certain inconsistent provisions; and submitting this amendment to the voters of

Howard County for their adoption or rejection in accordance with Article X of the Howard

County Charter and Article XIA of the Maryland Constitution.

Ihtroduccd and read firit time on '-l^tCd -3 2000. . .

or.fctX^^/ C7^ Ut^^^-By ordcd
Shcaif^l.Tutlivcr,AdttiinuUator to this County Council

Run) for a •econd liiao md » public hearing held on C-^^J^ / ^ 2000.

^i ^a^y^By order.
Slieila M. Tollivcr, Aiiminiitrator to the County CouacU

TIu» Rciolulion wu read (he (bird time and wu Adoptc<i_>^. Adopted willi .umndnKnU , Failed_>. Willadrawn _ by llic County Council

&* «7 . 2000. .

<2L UdU^^Certified by

Shcila M. Talliwr, AdmiiuBtialor to the Cwwy Council

NOTE; (Itcu in bnckcU]] iadieam defctioci from cxutiae tanEuage; TEXT IN ALL CAPrTALS mdiuitu additioiu lo NusliBg language.
Blrikrout iniiic»te» auteruil dekted by atBcadincat; Undcrliflutt indicalei matcritl tiidni by *mnu)mcnt.



I WHEREAS, The Howard County Board of Appeals is a citizen board charged with hearing

2 many different types of issues, including appeals of administrative decisions, special exception

3 applications, residential variances, commercial variances, and others; and

4 WHEREAS, The Board makes diligtint efforts to perform its duties in a timely manner, but

5 despite these efforts it can be 6 to 10 months before the hearing on aii application is held and at least

6 another month before the Board can take action and issue a decision; and

7 WHEREAS. The County Council and the Board believe that establishing a hearing examiner

8 system for the Board would help to ease the Board's caseload and enable County residents to receive

9 Board review and decisions in a more reasonable time;

10 NOW, THEREFORE, BE IT RESOLVED by the County Council ofHoward County, Maryland,

11 that Subsection (c) of Section 50} "The County Board of Appeals", of Article V "Board of Appeals",

12 of the Howard County Charter, is amended to read as follows:

13 Article V. Board of Appeals.

14 Section 501. The County Board of Appeals.

15 (c) Rules of practice and procedure. The Board of Appeals shall have authority to adopt and

16 amend rules of practice governing its proceedings which shall have the force and effect of law when

17 approved by legislative act of the Council. Such rules of practice and procedures shall not be

18 inconsistent with the Administrative [[Procedures Act, Article 41,]] PROCEDURE ACT of the

19 Annotated Code of Msryland. The rules may relate to Filing fees, meetings and hearings of the

20 Board, the manner in which its Chairperson shall be selected and the terms which he shall serve as

21 Chairperson and other pertinent matters deemed appropriate and necessary for the Board. Three

22 members of the Board shall constitute a quorum of the Board, and its hearings shall receive public

23 notice as required by law. [[All matters which come before the Board pursuant to its exercise of

24 origina! jurisdiction shall receive a de novo hearing on all issues. Those matters coming before the

25 Board pursuant to an appeal from an executive, administrative or adjudicatoi-y order wherein a

26 formal hearing was held and a verbatim record developed shali be reviewed by the Board on the

27 basis of the record before it. However, for good cause shown, any party before the Board shall have

28 the opportunity to present additional evidence on any issue if, in the opinion of the Board, it is

29 required for proper disposition of the case.]] All hearings held by the Board shall be open to the
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1 public, and provision shall be made for all interested citizens and citizens groups to be heard. The

2 Board shall cause to be maintained complete public records of its proceedings, with a suitable index.

3 AND BE IT FURTHER RESOLVED by the County Council ofHoward County, Maryland, that

4 new Section 502 "Board of Appeals Hearing Examiner" is added to Article V "Board of Appeals"

5 of the Howard Coiuity Charter, to read as follows:

6 Article V. Board of Appeals.

7 SECTION 502. BOARD OF APPEALS HEARING EXAMINER.

8 THE COUNTY COUNCIL MAY A_PPQINT HEARING EXAMINERS TO CONDUCT

9' HEARINGS AND MAKE DECISIONS CONCERNING MATTERS WITHIN THE

10 JURISDICTION OF THE BOARD OF A.PPEALS. DECISIONS OF AN EXAMINER MAY BE

11 APPEALEDTOTHE BOARD OF APPEALS AS PROVIDED BY LAW. THE COUNCIL SHALL

12 ESTABLISH BY LEGtSLATIVE ACT THE DUTIES, POWERS, AUTHORITY AND

!3 JURISDICTIONOFANYEXAMINERAPPOINTED UN'DER THIS SECTION. AN EXAMINER

14 SHALL BE A MEMBER IN GOOD STANDING OF TI-IE BAR OF THE MARYLAND COURT

15 OF APPEALS AND AT THE TIME OF_APPOINTMENT SHALL HAVE KNOWLEDGE OF
.^- — • ' ' • • -

16 ADMINISTRATIVE AND ZONING LAW, PRACTICE, AND PROCEDURE. AN EXAMINER

17 MAY BE REMOVED FROM OFFICE BY VOTE OF TWO-THIRDS OF THE MEMBERS OF

18 THE COUNCIL, ^

19 AND BE IT FURTHER RESOLVED by the County Council of Howard County, Maryland, that

20 this proposed amendment to the HowardJ;ounty Charter shall be submitted to the voters of Howard

21 County at the general election to be h<^d in November of 2000 for their adoption or rejection, in

22 accordance with Article X of the Howard County Charter and Article XIA of the: Maryland

23 Constitution, and, if adopted by a majonTyofthe voters, shall staid adopted from and after the 30th

24 day following the election.

25 AND BE IT FURTHER RESOLVEG.b>' the County Council of Howard County, Maryland, that

26 this resolution, having been approved byivo-thirds of the members of the Council, stands adopted

27 this _^ 1/^ day of ^j^^ — _-.2000, in accordance with Article X of the Howard

28 County Charter. ^

-2-



10-305

A county may enact local laws to provide for:

(1) the establishment of a county board of appeals, whose members shall be
appointed by the county legislative body;

(2.) the number, quaiificatjons, terms, and compensation of the members of the county
board of appeals;

(3) the adoption by the county board of appeals of rules of practice that govern its
proceedings; and

(4) a decision by the county board of appeals on petition of any interested person, after
notice and opportunity for hearing, on the basis of a record before the board.

(b) The county board of appeals may have original juriscliclion or jurisdiction to review
the action of an administrative officer or unit of county government over matters arising
under any law, ordinance, or regulation of the county council that concerns:

(1) an application for a zoning variation or exception or amendment of a zoning map;

(2) the issuance, renewal, denial, revocation, suspension, annulment, or modification of

any license, permit, approval, exemption, waiver, certificate, registration, or other form of

permission or of any adjudicatory order; or

(3) the assessment of any specia! benefit tax.

(c) When issuing a decision, the county board of appeals shall file an opinion that shall
include a statement of the facts found and the grounds for the decision.

(d)(1) Any person aggrieved by the decision and a party to the proceeding before the
county board of appeals may seek review by the circuit court for the county.

(2) The circuit court may:

(i) affirm the decision; or

(ii) if the decision is not in accordance with law:

1. modify the decision with or without remanding the case for rehearing; or

2. reverse the decision with or without remanding the case for rehearing.



(3) Any party to the proceeding in the circuit court aggrieved by the decision of the
circuit court may appeal to the Court of Special Appeals in the same manner provided
for civil cases.


